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1. 9:00 AM CASE NUMBER:  C22-01693 
CASE NAME:  ROBIN BARBOUR  VS.  JOHN MUIR HEALTH 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
 Defendant John Muir Health’s Defendant to the Complaint is sustained with leave to amend 

as to the First and Second Causes of Action.  The demurrer is overruled as to the Third and Fourth 

Causes of Action. 

 Any amended complaint shall be filed and served on or before January 19, 2023. 

Background 

 Plaintiffs Robin Barbour, Nicole Blade, Rita Goodman, and Jack Herico bring this class action 

complaint against John Muir Health, which operates, controls, and manages three hospitals and 

several outpatient centers and urgent care facilities.  Unbeknownst to Plaintiffs and John Muir 

Health’s patients that use the website, John Muir implemented a tracking pixel designed to record 

and transmit their interactions with the website to Facebook. If the patient is also Facebook user, the 

tracking pixel is designed to also communicate their specific identity, as reflected by their Facebook ID 

in a single transmission and links the information to the Facebook user’s profile. 

Demurrer 

 Pursuant to Code of Civil Procedure § 430.10(e), Defendant John Muir Health (“John Muir” or 

“JHM”)  demurs to the to First, Second, Third, and Fourth Causes of Action on the ground the 

complaint fails to state facts sufficient to constitute a cause of action. 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint. A demurrer lies 

only for defects appearing on the face of the complaint or from matters of which the court must or 

may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 

318.)   It raises issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all 

properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 

967.)  On demurrer the complaint must be liberally construed with a view to substantial justice 

between the parties.  (Code of Civil Procedure § 452.)   

1st C/A (Violation of the California Invasion of Privacy Act, Penal Code § 630) 

 Penal Code § 630 provides for imposition of fine or imprisonment for: 

Any person who, by means of any machine, instrument, or contrivance, or in any 
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other manner, intentionally taps, or makes any unauthorized connection, whether 
physically, electrically, acoustically, inductively, or otherwise, with any telegraph or 
telephone wire, line, cable, or instrument, … without the consent of all parties to the 
communication, or in any unauthorized manner, reads, or attempts to read, or to 
learn the contents or meaning of any message, report, or communication while the 
same is in transit or passing over any wire, line, or cable…   or who aids, agrees with, 
employs, or conspires with any person or persons to unlawfully do, or permit, or 
cause to be done any of the acts or things mentioned above…. 
 

 Plaintiffs allege Defendant John Muir aided, employed, agreed with, and conspired with 

Facebook to track and intercept Plaintiffs’ and Class Members’ internet communications when 

Plaintiffs accessed John Muir’s website. Plaintiffs allege Defendant intentionally inserted an electronic 

device into its website that without the knowledge and consent of Plaintiffs and Class members, 

recorded and transmitted the substance of their confidential communications with Defendant to a 

third party.  These communications were transmitted to and intercepted by a third party during the 

communication, and without the knowledge, authorization, or consent of Plaintiffs and Class 

Members. 

A.  “Interception” within Scope of CIPA 

 Defendant demurs to the First Cause of Action on the ground it is fatally defective for several 

reasons. First, Defendant argues Penal Code § 631 is the wiretap section of the California Invasion of 

Privacy Act.  Violation of this section requires interception of a transmission while it is in transit in 

order for the statute to be violated.  “‘[Intercept] does not ordinarily connote the obtaining of what is 

to be sent before, or at the moment, it leaves the possession of the proposed sender, or after, or at 

the moment, it comes into the possession of the intended receiver.’ [Goldman v. United States (1942) 

316 U.S. 129, 134]” (People v. Malotte (1956) 46 Cal.2d 59, 64.) 

 Here, Defendant argues Plaintiffs have not alleged facts to meet the statutory requirement of 

data being intercepted while in transit. Defendant argues the specific allegations in the complaint, 

which constitute judicial admissions, show there is no interception of data while it is in transit from 

the visitor’s web browser to John Muir’s web server.  Plaintiffs alleged that the individual’s browser 

sends a GET request to John Muir’s server requesting it to load the particular webpage.  After it 

receives the GET request, it sends back data from the webpage along with purported secret Facebook 

instructions.  After the visitor’s web browser receives the response from John Muir’s web server, 

along with Facebook’s instructions, the web browser then duplicates the prior GET request and sends 

a separate transmission to Facebook servers.  (See Bunnell v. Motion Picture Ass'n of Am. (C.D.Cal. 

2006) 567 F.Supp.2d 1148, 1153 [Ninth Circuit's "narrow definition" of "intercept" for purposes of the 

Wiretap Act meant that only an acquisition of communication "contemporaneous with transmission" 

would fall within the scope of the Wiretap Act.] 

 In the Opposition, Plaintiffs argue Defendant misconstrues Plaintiffs’ allegations. The CIPA 
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prohibits interceptions that occur while a message is either “in transit” or “being sent from or 

received at any place within this state.”  Plaintiffs argue interception occurs "when the contents of a 

wire communication are captured or redirected in any way." (Noel v. Hall (9th Cir. 2009) 568 F.3d 743, 

749.) Plaintiffs argue they have alleged their communications with John Muir’s website are 

intercepted in transit or the place such communications are sent or received, which fits the 

framework of the statute. 

 In the Reply, Defendant argues that the Plaintiffs admit that the alleged duplication and 

sharing of data with Facebook took place due to and after receipt of the response with the 

instructions.  (Compl., ¶¶ 50-51.) Defendant argues the ruling in Noel v. Hall actually supports John 

Muir’s position that the alleged duplication, which takes place after the original transmission has 

been received, does not constitute “interception.” In Noel, the court found no violation of the Federal 

Wiretap Act where the person listened or copied a previously recorded phone call since it did not 

involve an interception during transmission. 

B. Communications Not Involving Telephone or Telegraph 

 Secondly, Defendant argues the first clause of the CIPA is inapplicable because the Plaintiffs 

do not allege their activities involved a phone call or telegram.  The second clause is limited to a 

person “who willfully and without the consent of all parties to the communication, or in any 

unauthorized manner, reads, or attempts to read, or to learn the contents or meaning of any 

message, report, or communication while the same is in transit or passing over any wire, line, or 

cable, or is being sent from, or received at any place within this state.” Defendant argues that 

because Plaintiffs’ allegations involve a connection to an instrument, they are not within the scope of 

the second clause, either.   

 In response, Plaintiffs argue Defendant cites no authority for the proposition that that the 

first clause of the CIPA is inapplicable because the communications occurred via the internet and the 

argument should be rejected. Plaintiffs argue courts routinely apply CIPA to internet communications 

such as the ones in this case.  “Though written in terms of wiretapping, Section 631(a) applies to 

Internet communications.” (Javier v. Assur. IQ, LLC (9th Cir. May 31, 2022, No. 21-16351) 2022 U.S. 

App. LEXIS 14951, at *3.)  "The analysis for a violation of CIPA is the same as that under the 

federal Wiretap Act." (In re Meta Pixel Healthcare Litig. (N.D.Cal. Dec. 22, 2022, No. 22-cv-03580-

WHO) 2022 U.S.Dist.LEXIS 230754, at *43.)   

 In the Reply, Defendant argues that Plaintiffs misconstrue their argument.  Defendant admits 

that the second clause of Penal Code § 631 can apply to Internet transmissions, but the second clause 

does not contain the word “instrument.”  Plaintiffs allege that, due to the Facebook Tracking Pixel on 

John Muir’s public website, JMH’s web server sent the requested webpage along with Facebook code 

to an instrument (the visitor’s Internet-enabled computing device).  Defendant argues that because 

the allegations involve a connection to an instrument, they are outside the scope of Penal Code 

631(a)’s second clause. 
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C. Communications Involve Second Participant 

 Next, Defendant argues the allegations do not fall under Penal Code § 631 because this 

section’s express provisions require two or more individuals as the communication participants.  

Plaintiffs’ allegations do not involve another individual at John Muir.  The visitor’s transmissions went 

to John Muir’s web server, and it sends an automated response.  Without, at least, a second 

individual to potentially provide the consent of “all parties” (plural), the alleged circumstances do not 

fall within the scope of Penal Code § 631(a). 

 In the Opposition, Plaintiffs argue that Defendant makes another unsupported argument.  

Plaintiffs assert other courts have routinely rejected similar arguments.  The CIPA should be broadly 

read to encompass new technologies. "[T]he California Supreme Court has construed CIPA in 

accordance with the interpretation that provides the greatest privacy protection." (Mastel v. Miniclip 

SA (E.D.Cal. 2021) 549 F. Supp. 3d 1129, 1134.)  Plaintiffs argue that nothing the complaint suggests 

that the communications were never seen by another person.  It is reasonable to infer that some 

individual at the corresponding doctor’s office would read the information as the second participant 

in the communication.  The communications were not just with machines.   

 In the Reply, Defendant argues the use of the word “parties” in the statutory phrase, 

“without the consent of all parties,” reflected the Legislature’s intent to identify the two or more 

individuals who are the conversation participants from whom consent is required. (See Kight v. 

Cashcall, Inc. (2011) 200 Cal.App.4th 1377, 1391.)  Defendant argues that the scope of Penal Code 

§§ 631 and 632 is limited to transmissions that included two or more individuals. Plaintiffs’ allegations 

are outside Penal Code § 631’s scope. 

D. Plaintiffs’ Consent 

 Finally, Defendant argues that Plaintiffs’ CIPA claim is barred by their consent.  Plaintiffs 

allege their knowledge and reliance on John Muir’s Website Privacy Policy, thereby having admitted 

their consent to John Muir’s Policy, which expressly states that the John Muir’s website used cookies 

and web beacons/ pixels, including those from third parties.  (See Smith v. Facebook, Inc. (N.D.Cal. 

2017) 262 F. Supp. 3d 943, 954.) Plaintiffs also consented to Facebook’s Data and Cookies policies.   

 In the Opposition, Plaintiffs argue that in order to invoke the defense of consent, Defendant 

has to establish (1) that the Plaintiffs actually consented to John Muir’s Website Privacy Policy; and 

(2) John Muir’s Website Privacy Policy unmistakably disclosed the conduct at issue. Defendant has not 

demonstrated Plaintiffs were aware of or consented to John Muir’s Website Policy prior to 

communicating with the website.  Plaintiffs argue it is universally accepted that a customer has not 

agreed to be bound to terms that appear on a website simply by using the website. (See Nguyen v. 

Barnes & Noble Inc. (9th Cir. 2014) 763 F.3d 1171, 1176.)  Here, Defendant has not demonstrated that 

Plaintiffs had knowledge of terms and assented to the terms prior to using the website. 
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 Plaintiffs argue John Muir’s Privacy Policy does not disclose that John Muir provides PHI to 

third parties. Even if web visitors are familiar with Privacy Policy, they would have no reason to 

believe that their information is being intercepted and transmitted to Facebook because JMH’s 

privacy policy expressly states medical information is not transmitted to third parties such as 

Facebook. 

 Plaintiffs argue the court’s decision in Smith v. Facebook, Inc. (N.D. Cal. 2017) 262 F. Supp. 3d 

943, aff’d, 745 F. App’x 8 (9th Cir. 2018) does not support JMH’s arguments because: (1) the analysis 

was confined to Facebook’s conduct, not the healthcare defendants; (2) the data at issue only 

consisted of publicly-available health information, not patient-specific appointments, search queries, 

and related communications; and (3) the data was transmitted via the Facebook Like Button, not via 

Facebook Pixel or Meta’s Conversion API tool. 

 In response to the Opposition, Defendant argues that Plaintiffs now try to ignore they pled 

John Muir’s Website Privacy Policy as a basis for their claims.  They cannot now claim to be ignorant 

of the contents.  Plaintiffs elected to use John Muir’s website with knowledge of the Website Privacy 

Policy’s disclosures.  Through Plaintiffs’ use of the website, they manifested their consent thereto, 

which bars their CIPA claim. 

 Court’s Ruling on the First Cause of Action for Violation of CIPA 

 Defendant made a number of arguments why Plaintiffs’ allegations failed to state a cause of 

action under CIPA.  However, the Court finds the most salient argument is Defendant’s initial 

argument that Plaintiffs have not alleged “interception” while in transit. CIPA § 631 applies to 

"communications" "in transit."(Hammerling v. Google LLC (N.D.Cal. July 18, 2022, No. 21-cv-09004-

CRB) 2022 U.S. Dist.LEXIS 126858, at *36.)  The provision protects a communication "while" the 

communication "is in transit…  or is being sent from, or received at any place within this state…." 

(Adler v. Cmty. (C.D.Cal. Aug. 2, 2021, No. 2:21-cv-02416-SB-JPR) 2021 U.S.Dist.LEXIS 201644, at *11.) 

 In Tavernetti v. Superior Court of San Diego County (1978) 22 Cal.3d 187, the court found that 

Subdivision (a) of section 631 prescribes criminal penalties for three distinct and mutually 

independent patterns of conduct: intentional wiretapping, wilfully attempting to learn the contents 

or meaning of a communication in transit over a wire, and attempting to use or communicate 

information obtained as a result of engaging in either of the previous two activities.  (Tavernetti v. 

Superior Court of San Diego County (1978) 22 Cal.3d 187, 192.) 

 Here, Plaintiffs allege that when a user accesses a website hosting the Facebook Pixel, like 

John Muir’s Website, Facebook’s software script surreptitiously directs the user’s browser to send a 

separate message to Facebook’s servers.  Plaintiffs have alleged the message actually reached John 

Muir website server.  Plaintiffs describe the process by way of example in Paragraph 51 of the 

Complaint. When individual navigates to Defendant’s website and clicks on a tab for example,  

“addiction medicine.”  
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When that tab is clicked, the individual’s browser sends a GET request to Defendant’s 
server requesting that server to load the particular webpage. “Because JMH utilizes 
the Facebook Pixel, Facebook’s embedded code, written in JavaScript, sends secret 
instructions back to the individual’s browser, without alerting the individual that this 
is happening. Facebook instructs the browser to secretly duplicate the unwitting 
individual’s communication with JMH, transmitting it to Facebook’s servers, alongside 
additional information that transcribes the communication’s content and the 
individual’s identity. 

 Accordingly, the duplication and sending of Facebook’s secret code happens after the 

requests reaches its destination (John Muir’s server.) Plaintiffs have not alleged Defendant’s 

“interception” while “in transit.”  Also, there are no allegations that Defendant attempted to learn of 

the information while in transit.  For these reasons, the Court will sustain the demurrer to the First 

Cause of Action with leave to amend.  There is no need to address Defendants’ other arguments.  

  2nd Cause of Action (Violation of California Confidentiality of Medical Information Act, Civil Code § 

56, et. seq.) 

 The California Confidentiality of Medical Information Act, Cal. Civ. Code § 56, et seq (“CMIA”) 

prohibits health care providers from disclosing medical information relating to their patients without 

a patient’s authorization.  Plaintiffs allege John Muir is violating the CMIA by disclosing its patients’ 

medical information to Facebook along with the patients’ individually identifying information. 

 Plaintiffs and Class Members allege they are patients of John Muir, and their medical 

information is intercepted and transmitted to Facebook by Defendant embedding enabling software 

into its website, without their authorization.  John Muir discloses to Facebook several pieces of 

information regarding its patients’ use of its website, including but not limited to the following: 

patient medical conditions, medical concerns, treatment(s) sought by the patients, doctor 

appointments, medical specialty of the doctor(s) searched for by patients, and patient information 

regarding COVID-19. 

A. No Allegations of Unauthorized Viewing of Medical Information 

 Defendant demurs to the Second Cause of Action on the ground that Plaintiffs failed to plead 

that medical information was actually viewed by an unauthorized person.  (Sutter Health v. Superior 

Court (2014) 227 Cal.App.4th 1546, 1550.) Plaintiffs do not factually allege any actual viewing by an 

unauthorized individual. Liability under CMIA requires an actual confidentiality breach—that the 

“medical information was actually viewed by an unauthorized person”; otherwise, no injury and no 

remedy exists. 

 Moreover, Defendant argue Plaintiffs do not plead disclosure of “substantive information” to 

constitute violation of the CMIA.  “It is clear from the plain meaning of the statute that medical 

information cannot mean just any patient-related information held by a health care provider but 

must be ‘individually identifiable information’ and also include ‘a patient's medical history, mental or 
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physical condition, or treatment.’” (Eisenhower Medical Center v. Superior Court (2014) 226 

Cal.App.4th 430, 435.) Plaintiffs only allege Plaintiffs made doctor appointments for unknown reasons 

for an unknown person, and that web browsing and click data was disclosed. 

 Plaintiffs argue that Defendant ignores the fact that Facebook specifically collects the 

information, processes it, analyze it, and make it available to advertisers who wish to target desired 

individuals.  Facebook can only do this if it views the medical information, which constitutes a breach 

of confidentiality of the medical information. 

 Furthermore, Plaintiffs argue the information disclosed to Facebook is indeed medical 

information.  The CMIA broadly defines “medical information” as “any individually identifiable 

information. . . regarding a patient's medical history, mental or physical condition, or treatment.” 

(Cal. Civ. Code § 56.05(I).) Here, Plaintiffs allege the information disclosed contains specific 

information users entered into forms and search queries regarding medical conditions, treatment, or 

specific providers, and whether Plaintiffs scheduled appointments with specific providers. 

 In the Reply, Defendant argues the complaint is devoid of any factual allegations of actual 

viewing of Plaintiffs’ medical information by unauthorized individuals.  Moreover, the subject data in 

this case is not “medical information” under the CMIA.  The alleged information—a person or patient 

visited John Muir’s website and made an appointment with a provider—is not substantive 

information regarding medical conditions or treatments.     

 Additionally, the allegations in the complaint regarding disclosure of the medical information 

are not connected to any named Plaintiff. Defendant argues the only allegations regarding the named 

Plaintiffs are Plaintiffs used JMH’s website to book appointments for unknown reasons and that the 

Facebook Pixel/web beacon caused corresponding web browsing and click data to be shared.  

Defendant contends the fact that a person may have searched for general information on medical 

conditions, treatments, or doctors does not reveal anything substantive about that individual’s actual 

medical condition, history, or treatment. 

Court’s Ruling on the Second Cause of Action for Violation of the CMIA 

 The CMIA protects the confidentiality of patients' medical information. (Loder v. City of 

Glendale (1997) 14 Cal.4th 846, 859.  It does so by prohibiting health care providers from disclosing a 

patient's medical information without authorization (§ 56.10) and imposing a duty on health care 

providers who create, maintain, or dispose of medical information to do so in a manner that 

preserves the confidentiality of that information.  (Vigil v. Muir Medical Group IPA, Inc. (2022) 84 

Cal.App.5th 197, 208.)  

 “No breach of confidentiality takes place until an unauthorized person views the medical 

information. It is the medical information, not the physical record (whether in electronic, paper, or 

other form), that is the focus of the Confidentiality Act.”  (Sutter Health v. Superior Court, supra, 227 

Cal.App.4th at 1557.)  According to Sutter, possession of the physical form without actually viewing 
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the information does not offend the basic public policy advanced by the Confidentiality Act. 

 Here, Plaintiffs only conclude that someone must have viewed the data at Facebook in order 

to compile the datasets for advertisers.  However, there are no allegations of actual viewing of 

Plaintiffs’ medical information.  Also, there is the issue of whether the data actually collected 

constituted “medical information.” 

 “Medical information” is defined as “any individually identifiable information, in electronic or 

physical form, in possession of or derived from a provider of health care, health care service plan, 

pharmaceutical company, or contractor regarding a patient's medical history, mental or physical 

condition, or treatment. (Eisenhower Medical Center v. Superior Court, supra, 226 Cal.App.4th at 434.) 

 “‘Individually identifiable’ means that the medical information includes or contains any 

element of personal identifying information sufficient to allow identification of the individual, such as 

the patient's name, address, electronic mail address, telephone number, or social security number, or 

other information that, alone or in combination with other publicly available information, reveals the 

individual's identity.”  (Eisenhower Medical Center v. Superior Court, supra, 226 Cal.App.4th at 434-

435.) 

 Here, Plaintiffs allege Defendant, through the Facebook Pixel, shares its patients’ identities 

and online activity, including information and search results related to their private medical 

treatment.  (Complaint, ¶53) The information Facebook receives may include the patient’s home 

address, preferred radius and search location, and the doctor’s specialty, name, and gender. s, the 

information Facebook receives may include the patient’s home address, preferred radius and search 

location, and the doctor’s specialty, name, and gender. (Compl. ¶54.) Plaintiffs allege this identifying 

information, in with information about Plaintiffs searches for doctors and appointments combination 

with reveal Plaintiffs’ medical conditions, medical concerns and treatments sought. 

  Although Plaintiffs conclusively allege Defendant disclosed Plaintiffs’ medical conditions, 

treatment and history, Plaintiffs rely on the reasoning that it can be deduced from patients’ use of 

John Muir’s website-- searches for doctors, doctors’ specialties, and doctor’s appointments--that 

reveal Plaintiffs’ medical conditions, treatments, and medical history. There are no allegations of 

medical information actually being disclosed, only that suspected medical condition is being revealed. 

 For the reasons discussed above, the demurrer is sustained with leave to amend. 

3rd C/A (Invasion of Privacy under California’s Constitution) and 4th C/A (Common Law Invasion of 

Privacy—Intrusion Upon Seclusion) 

 Plaintiffs allege they have an interest in precluding the dissemination and/or misuse of their 

sensitive, confidential communications and protected health information.  By using Facebook’s 

tracking pixel to record and communicate patients’ Facebook IDs and other individually identifying 

information along with their confidential medical communications, John Muir invaded Plaintiffs’ 
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privacy rights under the California Constitution. 

 Plaintiffs allege they had a reasonable expectation of privacy in the communications with 

Defendant via the website and the communications platform and services therein.  Plaintiffs allege 

Defendant’s disclosure of the substance and nature of those communications to third parties without 

the knowledge and consent of Plaintiffs and Class members is an intentional intrusion on Plaintiffs’ 

and Class members’ solitude or seclusion. 

 Defendant asserts, “The elements of a constitutional invasion of privacy claim are: 1) a 

specific, protected privacy interest; 2) a reasonable expectation of privacy; and 3) a ‘sufficiently 

serious’ invasion of a privacy interest such that it ‘constitute[s] an egregious breach of the social 

norms underlying the privacy right.’ (Hill v. Nat’l Collegiate Athletic Ass’n (1994) 7 Cal.4th 1, 35-37, 

39-40.)”  

 “A privacy violation based on the common law tort of intrusion has two elements. First, 

the defendant must intentionally intrude into a place, conversation, or matter as to which the plaintiff 

has a reasonable expectation of privacy. Second, the intrusion must occur in a manner highly 

offensive to a reasonable person.” (Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 286.) 

A. Reasonable Expectation of Privacy 

 Defendant argues these causes of action fail because there was no reasonable expectation of 

expectation of privacy in the web browsing and click data from the public webpages and Plaintiffs’ 

consent bars the causes of action. First, Defendant argues the general information about on website 

about a doctor, disease or treatment, even if potentially connected to a user is not Protected Health 

Information (PHI) subject to HIPAA privacy requirements. 

 Second, Defendant argues Plaintiffs cannot objectively plead reasonable expectation of 

privacy.  Plaintiffs admit to being informed about the use of Internet cookies and web beacons/pixel 

from third parties on John Muir’s website.   

 In the Opposition, Plaintiffs argue John Muir disclosed information that Plaintiffs entered into 

forms, interactions with chat boxes, time and location of medical appointments and specialty of the 

doctors with whom they made appointments.  Plaintiffs argue California federal courts have found a 

reasonable expectation of privacy depending on “the amount of data collected, the sensitivity of the 

data collected, and the nature of the data collection demonstrate that Plaintiffs have a reasonable 

expectation of privacy.” (Brown v. Google LLC (N.D.Cal. 2021) 525 F. Supp. 3d 1049, 1077.) 

 As to Defendant’s argument that Plaintiffs could not maintain a reasonable expectation of 

privacy because John Muir’s Privacy Policy notified users that it used cookies, Plaintiffs argue John 

Muir’s Privacy Policy does not alert readers to the fact that all of their interactions with the website 

are linked to their individual identities and shared with Facebook.  They may have been on notice that 

the website used cookies, they were not on notice that all of their communications were shared with 
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a third party, Facebook. 

  In the Reply, Defendant continues to assert there was no reasonable expectation of privacy in 

the web browsing and click data sent to Facebook, because the information was not “PHI” or 

“medical information.” The allegations as to the named Plaintiffs are only that they used JMH’s 

website to book appointments for unknown reasons with unspecified doctors. 

 Defendant also maintains the prior notice in John Muir’s Website Privacy Policy, precludes a 

reasonable expectation of privacy.  As to Plaintiffs’ argument that John Muir’s Website Privacy Policy 

was insufficient because it did not disclose that cookies would cause sharing of data with a third 

party, Defendant argues the notice specifically disclosed “[t]hird-party advertisers on the [JMH 

website] may also place or read cookies on your browser.” 

B. Intrusion is Serious and Highly Offensive 

 Next, Defendant argues the “sufficiently serious/highly offensive” element of Plaintiffs’ 

violation of privacy claim is missing.  “The plaintiff must show that the intrusion is so serious in 

“nature, scope, and actual or potential impact [as] to constitute an egregious breach of the social 

norms.”  (Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 287.) The allegations do not show the 

named Plaintiff’s actual communications with a doctor, actual CMIA “medical information,” or actual 

PHI under HIPAA, were disclosed.  Moreover, Defendant contends that using Internet cookies on and 

sharing web browsing data from publicly accessible webpages is not highly offensive. (See Low v. 

LinkedIn Corp. (N.D. Cal. 2012) 900 F.Supp.2d 1010, 1016-17, 1025-26.) 

 In the Opposition, Plaintiffs argue Defendant ignores the distinction between routine use of 

cookies and the surreptitious disclosure of highly personal information.  "[E]ach case must be taken 

on its facts" on the question of offensiveness. [Citation.]”  (McDonald v. Aps (N.D.Cal. 2019) 385 F. 

Supp. 3d 1022, 1035.)  In McDonald, the plaintiffs alleged that “defendants surreptitiously gathered 

user-specific information; they continue to gather information and track individual users in real time; 

they share (and buy and sell) this information with other third-party companies.”  (McDonald v. Aps 

(N.D.Cal. 2019) 385 F. Supp. 3d 1022, 1035.) After being tracked, the users were exposed to specific 

advertisement. The court found the allegations were sufficient to let the privacy claim go forward. 

Plaintiffs argue similar information was disclosed here, which goes beyond the routine collection of 

routine business information.   For this reason, the intrusion was serious and offends the social norm. 

 In the Reply, Defendant reiterates its argument that sharing of web browsing and click data, 

which do not include medical information or PHI, fail to meet the bar of “sufficiently serious” or 

“highly offensive.”  Defendant argues numerous hold such sharing is not highly offensive.  Defendant 

cites to Yunker v. Pandora Media, Inc. (N.D. Cal., Mar. 26, 2013) No. 11-CV-03113 JSW, 2013 WL 

1282980, at *15 and In re iPhone Application Litig. (N.D. Cal., 2012) 844 F.Supp.2d 1040, 1063.  

 Defendant argues that Plaintiff ignores the fact that there was an absence of viewing actual 

confidential data by unauthorized persons, which is a further reason there is no serious or highly 
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offensive breach. 

C. Consent 

  Finally, Defendant argues that Plaintiffs’ consent bars the privacy claims. Plaintiffs admit that 

they knew from John Muir’s Website Privacy Policy about John Muir’s website’s use of cookies in 

conjunction with web beacons/pixels. Plaintiffs also knew of the ability to block and deactivate the 

cookies.  By using Defendant’s website, with knowledge of the use of cookies, Plaintiffs consented. 

 In opposing the demurrer, Plaintiffs argue that Defendant has the burden to demonstrate 

consent. “Defendant must not only demonstrate that Plaintiffs consented to the Privacy Policy, [but] 

it must [also] demonstrate that the Privacy Policy disclosed the precise information to be disclosed 

and merely because one consents to a subset of informational disclosures does not mean that they 

have consented to all possible disclosures.” (Opposition, 14: 8-11.) Plaintiffs argue that Defendant’s 

Privacy Policy discloses only that it uses the information to track the effectiveness of its outreach 

efforts and to improve the user’s experience. The disclosure falls short of the disclosing the scope of 

information transmitted to third parties. 

 Defendant’s reply argues that despite Plaintiffs’ stubborn insistence that John Muir did not 

disclose its use of cookies and third-party sharing, the fact remains John Muir’s Website Policy 

expressly stated it did so. By using Defendant’s website with this knowledge, Plaintiffs consented, 

which bars their privacy claims. 

Court’s Ruling on Demurrer to Third and Fourth Causes of Action for Privacy Claims 

 The California Constitution creates a privacy right that protects individuals from the invasion 

of their privacy by private parties.  “‘To establish an invasion of privacy claim, a plaintiff must 

demonstrate three elements: "(1) a legally protected privacy interest; (2) a reasonable expectation of 

privacy in the circumstances; and (3) conduct by defendant constituting a serious invasion of 

privacy." [Citation.]” (Hill v. Nat'l Collegiate Athletic Ass'n, supra, 7 Cal. 4th at 39-40.) 

 The core of Defendant’s demurrer rests on the second element—reasonable expectation of 

privacy. "A 'reasonable' expectation of privacy is an objective entitlement founded on broadly based 

and widely accepted community norms," and "the presence or absence of opportunities to consent 

voluntarily to activities impacting privacy interests obviously affects the expectations of the 

participant." (TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal.App.4th 443, 449.)    

 Here, Plaintiffs and Class Members had a reasonable expectation that their communications, 

identity, health information and other data would remain confidential and that JMH would not install 

wiretaps on www.johnmuirhealth.com to secretly transmit their communications to a third party. 

Plaintiffs have alleged that Defendant disclosed the communications without their knowledge or 

consent.   

  Defendant argues the causes of action are defective because Plaintiffs cannot allege a 
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reasonable expectation of privacy because they consented by using the website after knowledge of 

John Muir’s Privacy Policy that it uses cookies and share information with third parties. The disclosure 

that information could be collected and disclosed to third parties was not sufficient, at least as a 

matter of law, to have advised users of the full nature and scope of the use of their private 

information.    

 At this stage, Plaintiff have alleged sufficient facts to plead their privacy claims.  As to 

Defendant’s argument that Plaintiffs were aware of John Muir’s use of cookies and beacons, it is a 

question of fact whether the John Muir’s Privacy Policy put Plaintiffs on notice that this type of 

information would be shared, particularly, since Plaintiffs argue the Privacy Policy disclosed that it 

only that it uses the information to track the effectiveness of its outreach efforts and to improve the 

user’s experience.   

 The demurrer to the Third and Fourth Causes of Action is overruled. 

Defendant’s Request for Judicial Notice 

 Defendant requests the Court to take judicial of the following: 

1. Exhibit 1—John Muir Health’s Website Privacy Policy, the entire contents thereof, and its 
availability on JMH’s public website. 

2. Exhibit 2-- Facebook’s Cookies Policy, the entire contents thereof, and its availability on 
Facebook’s public website. 

 

 Defendant’s request in granted in that the Court takes judicial notice of the existence of these 

documents. 

Plaintiffs’ Request for Judicial Notice 

 On December 9, 2022, Plaintiff filed a request for the Court to take judicial notice of: 

1. Exhibit 1: The Office for Civil Rights at the U.S. Department of Health and Human Services’ 
(“HHS”) Bulletin concerning Use of Online Tracking Technologies by HIPAA Covered Entities 
and Business Associates, published December 1, 2022. 
 

 Defendant objects to the request as untimely.  The original hearing date of this motion was 

December 15, 2022.  Defendant argues that Plaintiffs filed the request after close of briefing and 

without leave from the Court.  Defendant also objects on the ground the document is not properly 

subject to judicial notice because the OCR publication is not a regulation or legislative enactment.  

Defendant also objects on the ground the publication is irrelevant and does change the definitions set 

forth in HIPAA Regulations.  “To the degree Plaintiffs seek judicial notice for the proposition that a 

HIPAA violation exists without unauthorized viewing of actual PHI, it is clearly erroneous and 
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unauthorized.” 

 In response, Plaintiffs argue the document is properly subject to judicial notice.  Plaintiffs 

argue that in requesting the Court to take judicial notice of the publication, the RJN does not raise any 

new contentions or arguments.  The Health and Human Services Bulletin was published after Plaintiff 

filed their opposition papers.  The HHS Bulletin does not advance new standards, regulations, or 

rewrite existing definitions, it simply states that the use of tracking pixels must comply with existing 

HIPAA regulations.   

Plaintiff’s request for judicial notice is granted. 

  
 

  
    

2. 9:00 AM CASE NUMBER:  C22-01693 
CASE NAME:  ROBIN BARBOUR  VS.  JOHN MUIR HEALTH 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Appearances required (by zoom). 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01849 
CASE NAME:  DAYNE JOHNSON  VS.  VAYA WC, LLC 
HEARING ON MOTION TO SET ASIDE DEFAULT  
FILED BY:  VAYA WC, LLC 
*TENTATIVE RULING:* 
 

Defendant Vaya WC, LLC moves to set aside the default entered against it on October 28, 

2022, on the ground that it was never properly served, and alternatively under Code of Civil 

Procedure section 473(b).  The proof of service underlying the request for entry of default indicates 

that the summons and complaint were served on Noria Torres-Turney, Assistant Manager, at the 

office of Greystar (the property manager).  Vaya’s moving papers establish that Ms. Torres-Turney 

was not an agent for service of process, or otherwise authorized to accept service on Vaya’s behalf.   

Plaintiff has filed no opposition.  The motion to set aside the default is granted.  The request for 

sanctions is denied. 
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4. 9:00 AM CASE NUMBER:  C22-01870 
CASE NAME:  SHONTE HERSE  VS.  HARLEY-DAVIDSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  HARLEY-DAVIDSON MOTOR COMPANY, INC. 
*TENTATIVE RULING:* 
 

Defendant Harley-Davidson Motor Company Group, LLC’s Demurrer to the First Amended 

Complaint of Plaintiff Shonte Herse is sustained with leave to amend. Plaintiff shall have until 

January 12, 2023 to file and serve a second amended complaint.  

Background 

This is an action for breach of warranties under California’s Song-Beverly Consumer Warranty 

Act and the federal Magnuson-Moss Warranty Act. The operative First Amended Complaint (“FAC”) 

alleges that on April 27, 2022 Plaintiff Shonte Herse purchased a 2019 Harley-Davidson Touring Street 

Glide motorcycle from Defendant Harley Davidson Motor Company, Inc. and Does 1-20. (FAC, ¶ 5.) 

Plaintiff alleges he received certain express and implied warranties from the manufacturer and seller 

of the vehicle. (Id., ¶ 8.) However, during the warranty period, the vehicle suffered from defects. 

Although Plaintiff presented the vehicle to Defendants’ authorized service and repair facility, they 

were unable to conform the vehicle to applicable warranties after a reasonable number of 

opportunities. (Id., ¶¶ 10-13.) The FAC asserts the following causes of action: (1) breach of implied 

warranty of merchantability—Song-Beverly; (2) breach of express warranty—Song-Beverly; and 

(3) breach of express and implied warranties—Magnuson-Moss.  

Defendant Harley Davidson Motor Company Group, LLC now demurs to the FAC for failure to 

state a cause of actions and grounds of uncertainty. 

Demurrer Standard 

A demurrer for sufficiency tests whether the complaint states a cause of action. (Hahn v. 

Mirda (2007) 147 Cal. App. 4th 740, 747.) When considering demurrers, courts read the allegations 

liberally and in context. (Taylor v. City of Los Angeles Dept. of Water and Power (2006) 144 Cal. App. 

4th 1216, 1228.) In a demurrer proceeding, the defects must be apparent on the face of the pleading 

or by proper judicial notice. (CCP § 430.30(a).) A demurrer tests the pleadings alone and not the 

evidence or other extrinsic matters. (SKF Farms v. Superior Court (1984) 153 Cal. App. 3d 902, 905.)  

A special demurrer for uncertainty under CCP section 430.10(f) is disfavored and will only be 

sustained where the pleading is so unintelligible that a defendant cannot reasonably respond—i.e., 

cannot reasonably determine what issues must be admitted or denied, or what counts or claims are 

directed against him/her. (Khoury v. Maly's of Calif., Inc. (1993) 14 Cal.App.4th 612, 616.)  
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Analysis 

1. Meet and Confer Requirement. 

Before filing a demurrer, the demurring party shall meet and confer in person or by telephone 

with the party who has filed the pleading subject to the demurrer and file a declaration detailing 

meet and confer efforts. (CCP § 430.41(a).) Between October 25 and November 14, 2022, Defendant 

made a good-faith effort to meet and confer with Plaintiff to avoid this demurrer, but was 

unsuccessful. (See Declaration of Scott D. Sharp, ¶¶ 4-7.) 

2. First and Second Causes of Action for Breach of Warranties under the Song-Beverly Act. 

Civil Code section 1793.2 requires a manufacturer to replace a defective “new motor vehicle” 
or make restitution if, after a reasonable number of attempts, the manufacturer is unable to repair 
the vehicle to conform to the applicable express warranty. (Civil Code § 1793.2(d)(2).) Harley-
Davidson argues that under the recent holding in Rodriguez v. FCA US, LLC (2022) 77 Cal.App.5th 209 
(review granted July 13, 2022, S274625), a used vehicle such as the subject vehicle cannot be 
considered a “new motor vehicle” under section 1793.2 as a matter of law, even if some balance of 
the original manufacturer’s warranty remained at the time of the sale. Harley-Davidson argues that 
under Rodriguez, a purchaser of a used vehicle such may only invoke the Act’s protections if the 
manufacturer or its agent furnished a new warranty at the time of the sale, which has not been 
clearly alleged. 

 
In response, Plaintiff does not argue that the subject vehicle meets the Song-Beverly 

definition of a “new motor vehicle” Plaintiff argues instead that the vehicle is a used “consumer 

good” that came with both express and implied warranties at the time of sale and is thus still eligible 

for protection under Song-Beverly under Civil Code section 1795.5, which is specific to used goods.  

Song-Beverly generally defines “consumer goods” to mean “any new product or part 

thereof.” (Civil Code § 1791(a).) Notwithstanding the general definition of consumer goods to mean 

“new” goods, “the obligation of the distributor or seller of used consumer goods in a sale in which 

an express warranty is given shall be the same as that imposed on manufacturers . . . .” (Civil Code 

§ 1795.5.) The duration of an implied warranty with respect to used consumer goods “shall be 

coextensive in duration with an express warranty which accompanies the consumer goods, provided 

the duration of the express warranty is reasonable, but in no event shall such implied warranties have 

a duration of less than 30 days nor more than three months following the sale of used consumer 

goods to a retail buyer.” (Civil Code § 1795.5(c).) 

To state viable claim under section 1795.5, there must be allegations that the defendant was 

the distributor or retail seller of the subject vehicle and that an express warranty was given at the 

time of sale. (Nunez v. FCA US LLC (2021) 61 Cal.App.5th 385, 399 [“only distributors or sellers of used 

goods—not manufacturers of new goods—have implied warranty obligations in the sale of used 
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goods”]; Kiluk v. Mercedes-Benz USA, LLC (2019) 43 Cal.App.5th 334, 340 [manufacturer “partnered 

with a dealership to sell used vehicles directly to the public” and took on the role of retailer].) Plaintiff 

must also allege that the issues arose within the warranty period in section 1795.5(c). 

The Court has reviewed Plaintiff’s warranty allegations and finds them to be vague. 

Specifically, at paragraph 8 of the FAC, plaintiff has alleged: 

Plaintiff received written warranties and other express and implied warranties including, but 
not limited to, warranties from Manufacturer and Seller that the Motorcycle and its 
components would be free from all defects in material and workmanship; that the Motorcycle 
would pass without objection in the trade under the contract description; that the Motorcycle 
would be fit for ordinary purposes for which it was intended; that the Motorcycle would 
conform to the promises and affirmations of fact made; that the Defendants and each of 
them would maintain the utility of the Motorcycle for two…years and unlimited miles and 
would conform the Motorcycle to the applicable express warranties (A copy of the written 
warranty is in the possession of the Defendants). 
 
Plaintiff does not clearly allege he received a new warranty with the sale of the subject 

vehicle. In particular, it is not clear whether the warranty “received” was a new warranty or the 
unexpired portion of the manufacturer’s original warranty, which may have been transferred to 
Plaintiff in the sale. It is also not clear who provided a new warranty. Statutory causes of action must 
be pleaded with particularity. (See Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790.)  
At present, the FAC does not state facts sufficient to state a Song-Beverly cause of action against the 
demurring party. 

 
As a general rule, leave to amend is liberally granted when the court sustains a demurrer. 

(City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 747.) Plaintiff may able to amend his 
pleading to state cognizable Song-Beverly breach of warranty claims. Leave to amend is granted for 
Plaintiff to attempt to do so. 

 
3. Third Cause of Action for Magnuson-Moss Violations. 

Defendant’s demurrer to the third cause of action is sustained with leave to amend. 

The parties appear to agree that Plaintiff’s claim under the Magnuson-Moss Warranty Act “stand[s] or 

falls with his express and implied warranty claims under state law.” (Clemens v. DaimlerChrysler Corp. 

(9th Cir. 2008) 534 F.3d 1017, 1022.) 

Defendant argued in the moving papers that a plaintiff may not bring a civil action for 

violation of Magnuson Moss arising from a limited, instead of full, warranty. Defendant did not cite 

any pertinent authority for this rule. Thus, Defendant’s demurrer to the third cause of action on the 

basis of this argument (abandoned on reply) is overruled.  
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Conclusion 

The demurrer is sustained with leave to amend. Plaintiff shall have until January 12, 2023 to 

file and serve a second amended complaint. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  C22-02583 
CASE NAME:  BRUCE KIRSKE VS.  ILANA MELINO 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY:  PLAINTIFFS  
*TENTATIVE RULING:* 
 
 The motion for a preliminary injunction, brought by plaintiffs Bruce Kirske and June Kirske, 

is granted in part. 

A. The Scope Of The Injunction. 

Defendants James Melino and Ilana Melino are hereby enjoined, during the pendency of this 

action, from (1) constructing a retaining wall or other permanent structure on the disputed five-foot 

strip of property and (2) taking any action that may threaten the health of the mature cherry tree that 

is located at or near the border between the parties’ residences.   

Defendants are not enjoined from taking down the existing fence and constructing a new 

fence on the legal boundary between the two residences, as shown on defendants’ October 2022 

survey.  This aspect of the Court’s ruling, however, is subject to the following limitations: 

• Defendants shall consult with plaintiffs’ arborist in good faith before beginning the 
construction of any new fence, in order to adopt a design that avoids damage to the 
subject cherry tree.  (See McNeil Dec., filed on 12-23-22, passim.)  Defendants shall 
not construct a new fence if doing so would require the removal of more than a 
nominal amount of the tree’s foliage.  Defendants are admonished that, if they 
unreasonably cause damage to the cherry tree through their method of constructing 
a new fence, they may be liable for contempt sanctions. 
  

• Defendants shall coordinate with plaintiffs concerning the timing of construction, 
in order to minimize any inconvenience to plaintiffs and protect plaintiffs’ pets. 

 

• Defendants shall obtain any necessary building permits before constructing 
a new fence. 

 

• Defendants shall not construct a new fence if doing so is premature under section 
8766 of the California Business and Professions Code: i.e., if defendants are legally 
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obligated to wait for county approval of defendants’ October 2022 survey. 
 

• Defendants shall comply with all applicable zoning ordinances, including any 
applicable height limits, when constructing a new fence. 

 

• In light of these limitations, defendants may find it prudent to refrain from building 
a new fence at this time, even though the Court has declined to issue a preliminary 
injunction preventing defendants from doing so. 
 

The Court notes another potential issue that defendants may wish to consider.  Defendants 

have stated plans “to add a patio and hot tub” to their back yard once the fence is moved to the 

legal property line.  (I. Melino Dec., ¶ 25.)  To obtain a building permit for such improvements, 

defendants may have to comply with boundary setback requirements.  If defendants make such 

improvements on the assumption that they will prevail in this lawsuit, but ultimately do not prevail, 

they may be compelled to incur the substantial cost and inconvenience of removing the 

improvements as noncompliant.  Defendants may find it prudent to refrain from attempting any such 

improvements during the pendency of this action. 

 B. Preliminary Matters. 

 Plaintiffs have already posted an undertaking in the sum of $2,500.00.  The Court finds that 

no additional undertaking is necessary at this time. 

 Plaintiffs’ request for judicial notice is granted. 

Plaintiffs’ evidentiary objections are overruled.  The Court finds that it is appropriate to adopt 

a lenient standard for evidentiary competence at the preliminary injunction stage, given that 

defendants have not yet had the benefit of a substantial amount of time for discovery and 

investigation.  Further, several of plaintiffs’ evidentiary objections would apply with equal force to 

plaintiffs’ own supporting declarations. 

Defendants’ counsel is advised that a table of contents or table of authorities is more useful 

when it provides page numbers for the referenced headings and legal authorities. 

 C. Irreparable Harm. 

 Plaintiffs have shown the threat of irreparable harm in the form of possible damage to the 

mature cherry tree.  Neither side has otherwise shown a substantial threat that irreparable harm will 

occur during the pendency of this action. 

 D. Likelihood of Prevailing on the Merits. 

 Plaintiffs have made a substantial showing on the merits of their theory that the subject 

cherry tree is a “line tree,” and so should be protected from harm.  (Civ. Code, § 834.  See, Kallis v. 
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Sones (2012) 208 Cal.App.4th 1274, 1278.)  Plaintiffs have not, however, made a substantial showing 

that they will prevail on their other legal theories. 

 First, plaintiffs have not offered substantial evidence of uncertainty concerning the location of 

the legal boundary between the two residences.  Accordingly, the agreed boundary doctrine does not 

support granting the injunctive relief that plaintiffs seek.  (See Bryant v. Blevins (1994) 9 Cal.4th 47, 

58. See also, Martin v. Van Bergen (2012) 209 Cal.App.4th 84, 88-91; Mehdizadeh v. Mincer (1996) 

46 Cal.App.4th 1296, 1302-04.)  

 Second, plaintiffs have not offered substantial evidence that defendants were on notice of 

any claim to a prescriptive easement.  (See Clark v. Redlich (1957) 147 Cal.App.2d 500, 508 [“[a]n 

easement cannot be acquired or extinguished by adverse use unless the party whose rights are 

affected thereby has knowledge of the adverse nature of such use”].)  Further, California courts are 

reluctant to recognize the existence of an exclusive prescriptive easement under circumstances such 

as those presented in the case at bar.  (See Mehdizadeh, supra, 46 Cal.App.4th at 1304-08.)  

Accordingly, plaintiffs are not likely to prevail on their prescriptive easement theory. 

 Finally, plaintiffs have not offered substantial evidence that the burden of removing their 
modest landscaping encroachments outweighs the burden on defendants of losing a substantial 
portion of defendants’ real property.  Accordingly, plaintiffs are not likely to prevail on their theory 
that the Court should establish an equitable easement allowing plaintiffs to maintain their fence in its 
current location.  (See Shoen v. Zacarias (2015) 237 Cal.App.4th 16, 19-22 [trial court’s grant of 
equitable easement reversed].) 

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG  VS.  BRANAGH DEVELOPMENT 
HEARING ON MOTION RE DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY:  ROYALITE MFG ., INC. 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 
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7. 9:00 AM CASE NUMBER:  MSC20-00073 
CASE NAME:  SHWEIKI  VS.  DONOR NETWORK WEST 
HEARING ON MOTION RE PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  TAELORANN SHWEIKI 
*TENTATIVE RULING:* 
 

Plaintiffs Taelorann Shweiki and Christina Masterson move for preliminary approval of their 
class action and PAGA settlement with defendant Donor Network West, LLC. 

A. Background and Settlement Terms 

The original complaint was filed by Shweiki on January 10, 2020 as a class action alleging 
Labor Code violations.  A First Amended Complaint adding sex discrimination claims was filed 
February 27, 2020. A Second Amended Complaint was filed June 11, 2020, raising claims under PAGA.  
Ultimately, the allegations include non-compliant meal and rest periods, waiting time, wage 
statement claims, and failure to pay wages claims. (The individual discrimination claims were 
dismissed on September 30, 2022.)  Masterson filed a related complaint, which was consolidated with 
the Shweiki case for all purposes on January 21, 2021. 

The settlement would create a gross settlement fund of $935,000.  The class representative 
payment to the plaintiffs would be $7,500 each, totaling $15,000.  Counsel’s attorney’s fees would be 
$327,250 (35% of the settlement).  Litigation costs are currently estimated at $23,000.  The 
settlement administrator (CPT Group) would receive an estimated $11,857.70.  PAGA penalties would 
be $25,000, resulting in a payment of $18,750 to the LWDA.  The fund is non-reversionary. There are 
an estimated 472 class members.   

 The proposed settlement would certify a class of “all current and former non-exempt 
employees who worked at any time for Defendant Donor Network West in California from January 10, 
2016 through August 22, 2022[.]” (Settlement, Par. 13.)  

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided and the funds provided Legal Aid at 
work in San Francisco, as a cy pres recipient.   

The settlement contains release language covering all claims “arising during the Settlement 
Period that were pled, or which could have been pled based on the same facts as pled” in the 
complaint. It also releases PAGA claims “for the violations identified in Plaintiffs’ pre-filing letters to 
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the LWDA submitted in conjunction with the Complaint.”  Under recent appellate authority, the 
limitation to those claims with the “same factual predicate” as those alleged in the complaint is 
critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot 
release claims that are outside the scope of the allegations of the complaint.”  “Put another way, 
a release of claims that go beyond the scope of the allegations in the operative complaint is 
impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 
942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including payroll records and written work policies, which were analyzed by counsel.  The matter 
settled after arms-length negotiations, which included a session with an experienced mediator.   

Counsel analyze value of meal and rest break claims, waiting time penalties, wage statement 
violations, and failure to pay wages violations, and PAGA penalties, resulting in an estimated possible 
value of the case at about $4 million. The potential liability needs to be adjusted for various evidence 
and risk-based contingencies, including problems of proof.   PAGA penalties are particularly difficult to 
evaluate, because they derive from other violations, they include “stacking” of violations, the law may 
only allow application of the “initial violation” penalty amount, and the total amount may be reduced 
in the discretion of the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where 
“based on the facts and circumstances of the particular case, to do otherwise would result in an 
award that is unjust arbitrary and oppressive, or confiscatory.”]) 

The file does not contain evidence that the LWDA was notified of the settlement.  (See Labor 
Code § 2699(l)(2) [“The proposed settlement shall be submitted to the agency at the same time that it 
is submitted to the court.”]) 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
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Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $7,500 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 

804-807. 

D.  Discussion and conclusion 

Code of Civil Procedure section 382.4 provides that where funds will be given to a cy pres 
recipient, counsel must “notify the court if the attorney has a connection to or a relationship with a 
nonparty recipient of the distribution that could reasonably create the appearance of impropriety as 
between the selection of the recipient of the money or thing of value and the interests of the class.”  
This information must be provided in connection with the motion for preliminary approval.  (Id.) 

In addition, the record does not indicate that the LWDA was served with notice of the 
proposed settlement. 

Other than the two issues noted above, the agreement appears to be sufficiently fair, 

reasonable, and adequate to grant preliminary approval.  A hearing is required to address those 

two issues.  

If the agreement ultimately is approved, Counsel will be directed to prepare an 

order reflecting this tentative ruling, the other findings in the previously submitted proposed order, 

and to obtain a hearing date for the motion for final approval from the Department clerk.  Other 
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dates in the scheduled notice process should track as appropriate to the hearing date.  The order 

must provide that pursuant to Code of Civil Procedure section 384(b), the ultimate judgment must 

provide for a compliance hearing after the settlement has been completely implemented, and 

amendment of the judgment to reflect the amount paid to the cy pres recipient. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT  VS.  SOUJA 
MOTION FOR SUMMARY  JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  CITY OF WALNUT CREEK 
*TENTATIVE RULING:* 
 
Before the Court is Defendant City of Walnut Creek’s Motion for Summary Judgment, or, in the 

alternative, Summary Adjudication as to Plaintiff’s First Amended Complaint and Defendants/Cross-

Complainants Victoria Suoja and William Suoja’s Cross-Complaint.  

For the following reasons, Defendant’s MSJ as to Plaintiff’s First Amended Complaint is granted. 

Accordingly, as there is no remaining basis for liability as to Defendant Walnut Creek, Defendant’s 

motion for summary judgment is also granted as to Cross-Complainant’s Cross-Complaint for 

indemnity, contribution, apportionment, and declaratory relief.  

Factual Background  

This matter pertains to a car versus bicycle accident that occurred on August 23, 2019. On that date 

Togtokh (“Tommy”) Oyuntseren (hereinafter “Plaintiff”) was riding his bicycle to work heading 

eastbound on the Contra Costa Canal Regional Trail (“Canal Trail”). The accident occurred where the 

Canal Trail crosses Bancroft Road in Walnut Creek (“Canal Trail Crossing”) when Defendant Victoria 

Suoja, driving northbound on Bancroft, failed to stop at the crosswalk and struck Plaintiff.  

At the Canal Trail Crossing, Bancroft consists of two northbound lanes and two southbound lanes 

separated by a median. (UMF 32.) At the time of the accident, the Canal Trail Crossing included a 

marked crosswalk that extends across all lanes of Bancroft Road. In addition, there are traffic signals, 

pedestrian signals, and traffic signs marking the crosswalk.  

Below is a picture, for illustration purposes only, showing the area of Bancroft south of the Canal 

Trail Crossing – facing the Crossing in a northerly direction. The righthand side of the picture shows 

the northbound lanes of Bancroft approaching the Canal Trail Crossing. The accident took place in 

the #1 (leftmost) lane of Bancroft to the right of the median as Plaintiff was travelling east (left to 

right in the picture) on the Canal Trail Crossing.  
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 Canal Trail Crossing  

Bancroft, at the location of the Canal Trail Crossing, has three traffic lights in the northbound 

direction – one above each lane and one to the right of the northbound lanes.  (UMF 33.) The picture 

above shows these three lights as green. In addition to the marked crosswalk, there is a solid white 

limit line across the northbound lanes, approximately 30 feet before the crosswalk. (UMF 34.) The 

picture above shows this as the solid white line behind the black car in the northbound lane. On 

either side of the limit line are signs which read “STOP here on RED.” (Ibid.)  

 Pomar Intersection 

Between approximately 325 to 370 feet north of the Canal Trail Crossing is the intersection of Pomar 

Way and Bancroft Road. (UMF 35; objection thereto; Plaintiff’s Additional Undisputed Material Facts 

(“PAUMF”) 19, objection thereto). (Although the parties dispute the exact distance between the two 

crossings, the exact distance is not material to the determination of this motion.) At Pomar Way, 

Bancroft has two northbound lanes, as well as a left turn lane, and a right turn only lane leading into 

the Countrywood shopping center. (UMF 36.) Pomar Way is controlled in all four directions by traffic 

lights. (UMF 36.) At the time of the accident, there were four traffic lights pertaining to the 

northbound lanes – one over each northbound lane, one over the left-turn lane, and one on the 

righthand side of Bancroft Road. The picture above shows the four lights as red at the time of the 

picture.  

The History of Bancroft Road with Relation to the Canal Trail Crossing and Pomar Way 

 Canal Trail Crossing 

Under City Contract 85-2, the City planned to widen Bancroft to two lanes north and two lanes 
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south, and to install traffic signals at the Canal Trail Crossing. (UMF 37.) The landscape plans called 

for installation of vegetation in the median. (UMF 38.) The plans also called for the installation of the 

three traffic lights at the Canal Trail Crossing as described above. (UMF 39.) In addition, the plans 

called for the marking of the crosswalk across all lanes, the white-striped limit line in advance of the 

crosswalk in the northbound lanes, as well as the placement of the “STOP here on RED” signs – as 

described above. (Ibid.) The plans were designed by a Civil Engineer and approved by a City Engineer, 

who had the discretionary authority to approve the design of the project on behalf of the City of 

Walnut Creek. (UMF 40.)  

After approval of the plans, the Canal Trail Crossing was modified in conformance with the plans in 

1992. After installation of the traffic signals, louvers were added to the three traffic signal heads 

under City Engineering Department Traffic Order 92-29. (UMF 43.) This traffic signal configuration 

remained the same until the date of the accident. (UMF 42.)  

 Bancroft Road Improvements 

In 2001-02, there were a number of improvements made to Bancroft Road between the Canal Trail 

Crossing and Treat Blvd. (which is north of Pomar Way). City Contract No. 00-16 called for the 

resurfacing of Bancroft between the Canal Trail Crossing and Treat Blvd., restriping of the Canal Trail 

Crossing crosswalk, and improvements at the Pomar Way intersection. (UMF 44.) The plans did not 

call for any geometric changes or traffic signal changes at the Canal Trail Crossing. (UMF 46.) Nor did 

the plans call for any changes in the distance between the Canal Trail Crossing and the Pomar 

intersection. (Ibid.) These plans were also designed by a Civil Engineer and approved by a City 

Engineer who had discretionary authority to approve the design. (UMF 47.) After approval, the 

improvements were made in conformity with the plans and completed in 2002. (UMF 49.)  

 Pomar Way Modifications 

In 2014, the traffic signal at Pomar Way was modified under City Contract 13-02. (UMF 50.) The plans 

called for replacing the then existing 30-foot traffic signal arm above the northbound lanes of 

Bancroft with a 50-foot arm. (Ibid.) Then, installing four traffic signal lights such that there would be 

one over each northbound lane of Bancroft, one over the left turn lane from Bancroft to Pomar Way, 

and one to the right of the northbound lanes. (Ibid.) The plans did not call for any changes to the 

Canal Trail Crossing. (Ibid.) These plans were also designed by a Civil Engineer and approved by a City 

Engineer who had discretionary authority to approve the design. (UMF 51.) After approval, the traffic 

signal modifications were constructed as designed. (Ibid.) This design remained the same through 

the date of the accident. (UMF 53.)  

 Additional Modifications 

In 2014, the City installed two W3-3 Signal Ahead signs along the right side of Bancroft Road on the 

northbound approach to the Canal Trail Crossing under City Engineering Department Traffic Order 

14-62, which was authorized by a City Traffic Engineer. (UMF 54-55.) These signs are approximately 
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500-feet and 180-feet south of the Canal Trail Crossing. (Dunlap Decl. ¶ 8.) For illustrative purposes 

only, below is an image showing the placement of one of the W3-3 signs: 

 

(Suoja Depo. Ex. D) 

Standard for Summary Judgment 

Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. 
§ 437c(c).) A moving defendant satisfies the initial burden of showing that a cause of action has no 
merit if he shows that one or more elements of the cause of action, even if not separately pleaded, 
cannot be established, or that there is a complete defense to the cause of action. (Code Civ. Proc., 
§ 437c (p)(2).)  

Once the defendant meets that burden, the burden shifts to the plaintiff to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. (Ibid.) The plaintiff 
then has the burden of demonstrating that triable issues of material fact exist. (Ibid.) 

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden 
does the burden shift to the opposing party to make its own prima facie showing of the existence of 
a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) 
“In ruling on the motion, the court must consider all of the evidence and all of the inferences 
reasonably drawn therefrom, and must view such evidence and such inferences, in the light most 
favorable to the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and 
quotations omitted); see also, Code of Civ. Proc. §437c(c).)  

Analysis  

Dangerous Condition of Property 

Government Code Section 835 “sets out the exclusive conditions under which a public entity is liable 

for injuries caused by a dangerous condition of public property.” (Brown v. Poway Unified School 
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Dist. (1993) 4 Cal.4th 820, 829.) Section 835 states: 

Except as provided by statute, a public entity is liable for injury caused by a 

dangerous condition of its property if the plaintiff establishes that the property was 

in a dangerous condition at the time of the injury, that the injury was proximately 

caused by the dangerous condition, that the dangerous condition created a 

reasonably foreseeable risk of the kind of injury which was incurred, and that either: 

(a) A negligent or wrongful act or omission of an employee of the public entity within the 

scope of his employment created the dangerous condition; or 

(b) The public entity had actual or constructive notice of the dangerous condition under 

Section 835.2 a sufficient time prior to the injury to have taken measures to protect 

against the dangerous condition. 

A “dangerous condition” is defined as a “condition of property that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent 

property is used with due care in a manner in which it is reasonably foreseeable that it will be used.” 

(Gov’t Code § 830(a).) “Whether a condition creates a substantial risk of harm depends on how the 

general public would use the property exercising due care … The standard is an objective one.” 

(Schonfeldt v. Cal. (1998) 61 Cal.App.4th 1462, 1466.)  

“With respect to public streets, courts have observed ‘any property can be dangerous if used in a 

sufficiently improper manner.’” (Sun v. City of Oakland (2008) 166 Cal.App.4th 1177, 1183 quoting 

Chowdhury v. City of Los Angeles (1995) 38 Cal.App.4th 1187, 1196.) “If [] it can be shown that the 

property is safe when used with due care and that a risk of harm is created only when foreseeable 

users fail to exercise due care, then such property is not ‘dangerous’ within the meaning of section 

830, subdivision (a).’” (Ibid. citations omitted.) As such, “a public entity is only required to provide 

roads that are safe for reasonably foreseeable careful use.” (Chowdhury 38 Cal.App.4th at 1196 citing 

Fuller v. State of California (1975) 51 Cal.App.3d 926, 940.)  

“A public entity may be liable for a dangerous condition of public property even where the 

immediate cause of a plaintiff’s injury is a third party’s negligence if some physical characteristic of 

the property exposes its users to increased danger from third party negligence.” (Ibid. citing Cerna v. 

City of Oakland (2008) 161 Cal.App.4th 1340, 1348.) “But it is insufficient to show only harmful third 

party conduct, like the conduct of a motorist.” (Cerna 161 Cal.App.4th at 1348.) “[T]hird party 

conduct by itself, unrelated to the condition of the property, does not constitute a ‘dangerous 

condition’ for which a public entity may be held liable.’” (Zelig v. County of Los Angeles (2002) 27 

Cal.4th 1112, 1134 quoting Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799, 

810.) “There must be a defect in the physical condition of the property and that defect must have 

some causal relationship to the third party conduct that injures the plaintiff.” (Cerna, supra, 161 

Cal.App.4th at 1348.) “[P]ublic liability lies under section 835 only when a feature of the public 

property has ‘increased or intensified’ the danger to users from third party conduct.” (Bonanno v. 
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Central Contra Costa Transit Authority (2003) 30 Cal.4th 139, 155.)  

“As to what constitutes a dangerous or defective condition no hard-and-fast rule can be laid down, 

but each case must depend on its own facts.” (Salas v. Dept. of Transp. (2011) 198 Cal.App.4th 1058, 

1069.) “The existence of a dangerous condition is ordinarily a question of fact but ‘can be decided as 

a matter of law if reasonable minds can come to only one conclusion.’” (Cerna, supra, 161 

Cal.App.4th at 1347 quoting Bonanno 30 Cal.4th at 148.)  

 Plaintiff’s Position 

Plaintiff alleges that the construction, design, and maintenance of the Canal Trail Crossing along with 

the proximate Pomar Way intersection constituted a dangerous condition. (See e.g. FAC ¶ 22-25). 

Specifically, Plaintiff contends that Defendant Ms. Suoja was confused and erroneously perceived the 

signal light at the Pomar Way intersection as the signal controlling the Canal Trail Crossing. (Id. at 

¶ 37; PAUMF 16.) Because the Pomar Way traffic signals are approximately 350 feet north of the 

Canal Trail Crossing, they are viewable from before the Canal Trail Crossing. As such, Plaintiff argues, 

there can be confusion among motorists leading them to believe that the Pomar Way traffic signals 

control the Canal Trail Crossing. On the day of the accident, the signal lights at the Pomar Way 

intersection and the Canal Trail Crossing were not synchronized, such that the Canal Trail Crossing 

could be red while the Pomar Way signals could be green. (PAUMF 20 – see also photo above.) This 

could add to the confusion, Plaintiff argues.  

In addition, Plaintiffs claim that the presence of the vegetation in the median obstructed the view of 

pedestrians and cyclists going eastbound on the Canal Trail Crossing. The above conditions, Plaintiff 

claims, created a dangerous condition at the Canal Trail Crossing.  

In support of this claim, Plaintiffs presents evidence that Defendant Ms. Suoja, who was not familiar 

with that area of Walnut Creek and had not driven on Bancroft Road before, did not see the traffic 

light at the Canal Trail Crossing. (PAUMF 16.) But, instead, she saw the green traffic signal at Pomar 

Way and believed she had the right of way. (Ibid.) On the date of the accident, Ms. Suoja was 

wearing her prescription glasses, was no using her phone, and was not under the influence of drugs 

or alcohol. (PAUMF 10.) The accident occurred during daylight hours, with clear skies, a dry roadway, 

and no broken terrain. (PAUMF 12.) The sun was to the east and would have been behind anyone 

travelling northbound on Bancroft Road. (UMF 17.) So, there were no other distractions to 

her driving.  

 Knowledge of Dangerous Condition 

Prior to the 2014 modification of the Pomar Way intersection in 2014, wherein the new traffic signals 

were installed over each of the northbound lanes, the City of Walnut Creek did not receive any 

citizen complaints regarding confusion of the traffic signals on Bancroft between the Canal Trail 

Crossing and Pomar Way causing motorists to run red lights. (PAUMF 35.) After the change, Plaintiff 

cites to four citizen communications to Walnut Creek regarding the Canal Trail Crossing. (PAUMF 36-
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37, 44-47.) The first complaint, received in September 2014. (Anthony Decl. Ex. I at COWC 000916.) 

The next three complaints come almost four years later, in 2018. (Id. at COWC 605-606, 611.)  

Next, Plaintiff argues that an accident that occurred at the same location, also involving a 

northbound motorist on Bancroft and a bicyclist traveling east on the Canal Trail Crossing, in April 

2016 evidences the dangerous condition of that area. (PAUMF 38.)  

Plaintiff also cites to the Declaration of Dale Dunlap, which refers to a Statewide Integrated Traffic 

Record System (“SWITRS” or “Report”) Report from the California Highway Patrol which purports to 

report the history of accidents that occurred on Bancroft between Pomar Way and Amberwood 

Lane, including the location of the Canal Trail Crossing. (PAUMF 39-41.) The SWITRS purportedly lists 

38 accidents between January 26, 2010 and March 31, 2020 – which includes the subject accident. 

(Dunlap Decl. ¶ 28.) Mr. Dunlap’s review and analysis of the SWITRS leads him to believe that a 

number of the accidents listed could involve issues related to the Canal Trail Crossing. (Ibid.)  

Walnut Creek’s Position 

Walnut Creek maintains that the Canal Trail Crossing, along with the Pomar Way intersection, are 

only dangerous when foreseeable users use them without due care, and that Plaintiff has failed to 

show that they constitute a dangerous condition.  

As outlined above, the Canal Trail Crossing had its own traffic signals, a solid white limit line, “STOP 

here on RED” signs indicating the presence of the limit line, and two W3-3 signs advising of the 

upcoming traffic signal. In addition, at the time of the accident, there were two other vehicles which 

stopped behind the limit line for the red Canal Trail Crossing traffic signal. (UMF 8.) Both of those 

drivers saw the red traffic light for the Canal Trail Crossing and stopped accordingly. (Barnes Depo. at 

19:6-23; 21:3-22:23); Kargodorian Depo. at 18:13-19:12.) Both vehicles were stopped for at least a 

few seconds prior to the accident. (Barnes Depo. at 23:17-25:12; Kargodorian Depo. at 21:12-15.) 

The above actions constitute multiple violations of the Vehicle Code. In essence, Defendant argues 

that the complete inattention of Defendant Ms. Suoja caused the accident.  

In addition, Defendant maintains that most, if not all, of the evidence cited by Plaintiff relating to 

Defendant’s alleged knowledge of the dangerous condition is inadmissible or does not support 

Plaintiff’s claims.  

 Analysis  

Although the existence of a dangerous condition is ordinarily a question of fact, it can be decided as 

a matter of law at summary judgment if “reasonable minds can come to only one conclusion 

concerning the issue.” (Cerna, supra, 161 Cal.App.4th at 1347 quoting Bonanno 30 Cal.4th at 148.) 

“[T]he plaintiff has the burden to establish that the condition is one which creates a hazard to 

persons who foreseeably would use the property with due care.” (Mathews v. City of Cerritos (1992) 

2 Cal.App.4th 1380, 1384, citations omitted.)  
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Defendant has presented evidence showing that the Canal Trail Crossing had numerous indicators 

highlighting its existence, including two W3-3 ‘signal ahead’ signs, the white limit line, as well as the 

two “STOP here on RED” signs pointing to the limit line. In addition, the Canal Trail Crossing had the 

traffic signals above each lane of traffic in the northbound direction. On that date of the accident, at 

least two other vehicles saw these indications (or at the very least the traffic light showing red) and 

stopped before the limit line to allow the pedestrians to cross the Canal Trail Crossing. (UMF 9.) Not 

only did Defendant Ms. Suoja claim not to see any of the above indicators, but she failed to see the 

two vehicles stopped in the lane next to her immediately before the accident. As noted by 

Defendant, the above actions by Plaintiff are violations of a number of Vehicle Code sections. (See 

e.g. Vehicle Code §§ 29150(a), (c); 21951, 21453, 21461.)  

Plaintiff does not contest the above, but instead simply asserts that there were “inadequate warning 

signs to alert northbound drivers to the Crossing and its controlling signal.” (Opp. at 15:20-21.) She 

also argues that, in conjunction with the allegedly insufficient warning signs, the overgrown 

vegetation and signal confusion with the signal light at Pomar create a dangerous condition. 

Plaintiff’s evidence, however, does not support such a claim. 

To begin with, at the time of the accident at least two other motorists saw the Canal Trail Crossing 

traffic signals and stopped for them. (UMF 9.) In addition, the four complaints sent to Defendant 

Walnut Creek in the five years preceding the accident are inadmissible hearsay. (See evidentiary 

objections below.) Even if the complaints were admissible, they are relevant, at most, “to the issue 

of whether City had notice of a potentially dangerous intersection, they are not competent evidence 

that the intersection, was, in fact a ‘dangerous condition’ within the meaning of section 835.” (Sun v. 

City of Oakland (2008) 166 Cal.App.4th 1177, 1188.) Although some of the complaints describe cars 

running the red light at the Canal Trail Crossing, the cause for such action is mere supposition on the 

part of the declarants.  

 Prior Accidents  

Plaintiff does present evidence that there was a similar accident, involving a northbound vehicle and 

an eastbound cyclist, in April 2016. (PAUMF 38; UMF 59.) Plaintiff also argues that the SWITRS report 

shows that there were (or could have been) a number of other ‘similar’ accidents near the Canal Trail 

Crossing. First, Plaintiff does not submit the SWITRS report, but relies on two paragraphs contained 

in Mr. Dunlap’s declaration describing the report. Mr. Dunlap states that the Report contains 38 

accidents that occurred between January 26, 2010 and March 31, 2020. (Dunlap Decl. ¶ 28.) There is 

no indication of how many of these occurred after 2014 – when the Pomar Way traffic lights were 

changed to the configuration Plaintiff claims is the cause of the alleged ‘dangerous condition.’ 

Of the 38 accidents, two allegedly involved cyclists – one of which is the above described April 2016 

incident. (Ibid.) The other involved a westbound cyclist being struck by a southbound vehicle. (Ibid.) 

Mr. Dunlap then describes three other accidents “which may have been related to the subject 

crossing,” but which all involved a vehicle stopped near the crossing and getting hit from behind by 
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another vehicle. (Ibid.)  

“It is well settled that before evidence of previous accidents may be admitted to prove the existence 

of a dangerous condition, it must first be shown that the conditions under which the alleged previous 

accidents occurred were the same or substantially similar to the one in question.” (Salas v. Dept. of 

Transp. (2011) 198 Cal.App.4th 1058, 1072 multiple citations omitted.) “While there must be 

substantial similarity to offer other accident evidence for any purpose, a stricter degree of 

substantial similarity is required when other accident evidence is offered to show a dangerous 

condition; ‘the other accident must be connected in some way with that thing….’” (Ibid. quoting 

Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 237.)  

Here, other than the single accident in 2016 which Defendant admits is “similar” to the accident at 

issue (UMF 59.), Plaintiff has failed to provide any evidence that any of the other 38 accidents in the 

general area of the Canal Trail Crossing are ‘substantially similar’ to the accident at issue. In point of 

fact, Mr. Dunlap’s declaration even acknowledges that only 2 of the accidents occurred at the Canal 

Trail Crossing, and that the three others accidents that “may have been related” to the Canal Trail 

Crossing did not involve bicycles, but instead “involved a vehicle stopping near the crossing and 

getting hit from behind by another vehicle.” (Dunlap Decl. ¶ 28.) In addition, Mr. Dunlap states that 

23 of the listed accidents took place at areas other than the Canal Trail Crossing (22 at the 

Bancroft/Pomar intersection and 1 at the Bancroft/Amberwood intersection.) (Ibid.) 

Based on the above, Plaintiffs evidence shows, at most, that there was but a single ‘similar’ accident 

at the Canal Trail Crossing within the five years prior to the accident at issue. The existence of 

“dissimilar accidents,” however, provides “no evidence of a dangerous condition.” (Mixon v. Pacific 

Gas & Elec. Co. (2012) 207 Cal.App.4th 124, 138.) Mixon is instructive.  

In Mixon, a motorist struck a pedestrian who was crossing a street intersection at a marked 

crosswalk, with no signal lights and no streetlights directly overhead. Plaintiff sued the Department 

of Transportation (the State) alleging the intersection was a dangerous condition, based on a number 

of factors. In arguing that the intersection was a ‘dangerous condition,’ plaintiff presented evidence 

that the overall accident rate at the subject intersection was greater than the statewide average. (Id. 

at 138.) The court noted, however, that before evidence of previous accidents may be admitted to 

prove the existence of a dangerous condition, plaintiff must first show that the previous accidents 

were the same or substantially similar. (Ibid.)  

Plaintiff’s evidence showed that most accidents were broadside vehicle-to-vehicle collisions. (Ibid.) In 

the eight years prior to the accident at issue, there was only one vehicle and pedestrian accident in 

the subject intersection (in 2003), and it occurred in daylight (as opposed to at night like the subject 

accident.) There were other logistical differences between the accidents. There was one other 

vehicle-pedestrian accident at the intersection in 1997, but it also was dissimilar from the subject 

accident in how it occurred. Even if the 2003 accident could be considered similar, the court found 

that it did not “prove a dangerous condition, given the high traffic volume that has passed through 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  12/29/2022 
 

 

32 

 

the intersection without incident.” (Ibid.) The undisputed evidence showed that 7,700 to 9,500 

vehicles per day traveled through the intersection for both directions of travel. As such, 

approximately 2.8 to 3.5 million vehicles per year, or over 7.8 million vehicles travelled through the 

intersection in the five years prior to the subject accident with only one vehicle to pedestrian 

accident occurring. As such, the Mixon court held that the “evidence does not show that the 

intersection was in a dangerous condition.” (Ibid.) 

In 2014, Defendant hired a company to record traffic flow and red light running at the Canal Trail 

Crossing. (UMF 56.) Although Defendant initially agreed to a 30-hour study during commute hours, 

they ultimately only performed a single two-hour study on a Saturday. (P’s Response to UMF 56.) 

During that two-hour study, 1,766 vehicles were shown to travel through the Canal Trail Crossing. 

(UMF 57.) Although Plaintiff disagrees with the conclusions to be drawn from the study (See 

response to UMF 58, Dunlap Decl. ¶ 29-31), Plaintiff does not dispute the number of vehicles passing 

through the Canal Trail Crossing (Ibid.)  

Based on these numbers, Defendant estimates that over 20 million vehicles passed through the 

Canal Trail Crossing during the five-year period prior to the accident. (UMF 58.) This is almost three 

times the traffic as that at issue in Mixon. Given that there is only evidence of a single ‘substantially 

similar’ accident during that five-year timeframe, the evidence does not show that the intersection 

was in a dangerous condition. (Mixon, supra, 207 Cal.App.4th at 138 – finding a single accident in a 

five-year period where over 7.8 million vehicles traversed the intersection at issue did not show a 

dangerous condition.)  

Based on all of the above, Plaintiff has failed to meet her burden “to establish that the condition is 

one which creates a hazard to persons who foreseeably would use the property with due care.” 

(Biscotti v. Yuba City Unified School Dist. (2007) 158 Cal.App.4th 554, 559 quoting Mathews, supra, 

2 Cal.App.4th at 1384.) Accordingly, Defendant’s motion for summary judgment is granted with 

regards to Plaintiff’s First Amended Complaint regarding her claims for liability of a dangerous 

condition under Government Code section 835. 

Failure to Provide Regulatory or Warning Signs 

Defendant contends that it cannot be found liable for a dangerous condition of public property based 

on any alleged failure to provide traffic or warning signals, signs, markings, or devices, citing 

Government Code sections 830.4 and 830.8. Defendant notes that the immunity applies except if 

“necessary to warn of a dangerous condition which endangered the safe movement of traffic and 

which would not be reasonably apparent to, and would not have been anticipated by, a person 

exercising due care.” (Demur at 20:18-22 quoting Gov’t Code § 830.8 and citing Mixon, supra, 

207 Cal.App.4th at 135-36.) 

Plaintiff argues that section 830.4 only provides immunity only in situations where the alleged 

dangerous condition exists solely as a result of the public entity’s failure to provide a regulatory traffic 

device or street marking. (Opp. at 27:4-9 citing Washington v. City and County of San Francisco (1990) 
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219 Cal.App.3d 1531, 1537.) As the Washington court explained, cases interpreting section 830.4 

“have held that it provides a shield against liability only in those situations where the alleged 

dangerous condition exists solely as a result of the public entity's failure to provide a regulatory traffic 

device or street marking.” (Id. at 1534.) “If a traffic intersection is dangerous for reasons other than 

the failure to provide regulatory signals or street markings, the statue provides no immunity.” (Id. at 

1534-35.) In addition, the loss of immunity is not contingent upon finding that the failure to provide 

such signals or devices constitutes a ‘trap’ under section 830.8. (Id. at 1536-37.) 

As explained by Plaintiff, she does not allege that the ‘dangerous condition’ results solely from the 

failure to provide traffic control signals and devices. Instead, Plaintiff alleges that a number of factors 

– individually or taken together – created the alleged dangerous condition, including (1) the presence 

of the traffic control signals, and their relation to each other, at the Canal Trail Crossing and Pomar 

Way, (2) the allegedly overgrown landscaping in the center median by the Canal Trail Crossing, as well 

as (3) the failure to provide adequate warning signals. (Opp. at 27:25-28:2.)   

As Plaintiff does not allege solely a failure to provide traffic signals and/or warning signs, Defendant's 

reliance on Government Code sections 830.4 and 830.8 is misplaced. Defendant's motion for 

summary adjudication regarding this affirmative defense is denied. However, as the Court finds that 

Plaintiff has failed to establish that there was a ‘dangerous condition’ Defendant does not need to 

rely on this immunity to avoid liability.  

Design Immunity  

A public entity can avoid liability for a ‘dangerous condition’ of its property through the affirmative 

defense of design immunity. (Menges v. Dept. of Transp. (2020) 59 Cal.App.5th 13, 20 citing Gov’t 

Code § 830.6.) “A public entity claiming design immunity must establish three elements: (1) a causal 

relationship between the plan or design and the accident; (2) discretionary approval of the plan or 

design prior to construction; and (3) substantial evidence supporting the reasonableness of the plan 

or design.” (Cornette v. Dept. of Transp. (2001) 26 Cal.4th 63, 66.) The public entity must also show 

that there was “substantial conformance” with the design plans; “a minor deviation from the 

approved plan as designed will not preclude the application of the immunity.” (Menges, supra, 

59 Cal.App.5th at 24 citing Wyckoff v. State of California (2001) 90 Cal.App.4th 45, 52.)  

The first two elements can be decided by the Court if the facts are undisputed. (Grenier v. City of 

Irwindale (1997) 57 Cal.App.4th 931, 940.) “The third element of design immunity, the existence of 

substantial evidence supporting the reasonableness of the adoption of the plan or design, must be 

tried by the court, not the jury.” (Cornette, 26 Cal.4th at 66.)  

 Causal Relationship 

Defendant contends that the FAC “alleges that the design of the Canal Trail Crossing and the Pomar 

Intersection contributed to Plaintiff’s accident, thus establishing this element,” citing FAC ¶¶ 20-53. 

It argues that reliance on the pleadings is sufficient to establish this element of the affirmative 
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defense, citing Alvin v. County of Ventura (2009) 178 Cal.App.4th 536, 550, which stated that an 

entity “may rely on the allegations of the complaint to establish causation.” (Ibid. citing Fuller v. 

Dept. of Transp. (2001) 89 Cal.App.4th 1109, 1114.) In Fuller, the Appellate Court noted that Caltrans 

“relied on plaintiff’s pleadings to establish the necessary assertion of causation.” (Fuller, 89 

Cal.App.4th at 1114.) A leading treatise, California Government Tort Liability Practice, is in accord, 

explaining that this “element is ordinarily established by the allegations in the complaint that the 

injury occurred as a result of the plan or design.” (2 Val Alstyne et al., Cal. Government Tort Liability 

Practice (Cont.Ed.Bar 4th ed. 2022) § 16.69.)  

Plaintiff attempts to distinguish the specific holding of Alvin by claiming that it is in direct opposition 

“well settled law that neither party can rely on its own pleadings (even if verified) as evidence to 

support or oppose motion for summary judgment or summary adjudication.” (Opp. at 18:22-19:1 

italics added.) As Plaintiff's authority states, it is “fundamental that to defeat summary judgment a 

plaintiff must show 'specific facts' and cannot rely on allegations of the complaint.” (Roman v. BRE 

Properties, Inc. (2015) 237 Cal.App.4th 1040, 1054.) Here, Defendant is not attempting to rely upon 

its own pleadings to support its position. Defendant is relying upon the “allegations of the complaint 

[i.e. Plaintiff's pleading] to establish causation.” (Alvin, supra, 178 Cal.App.4th at 1114.) Plaintiff's 

authority does not show that such a procedure is incorrect.  

Discretionary Approval of Plan 

“Discretionary approval simply means approval in advance of construction by the legislative body or 

officer exercising discretionary authority.” (Ramirez v. City of Redondo Beach (1987) 192 Cal.App.3d 

515, 526.) “A detailed plan, drawn up by a competent engineering firm, and approved by a city 

engineer in the exercise of his or her discretionary authority, is persuasive evidence of the element of 

prior approval.” (Gonzales v. City of Atwater (2016) 6 Cal.App.5th 929, 947.) “Discretionary approval 

need not be established with testimony of the individual who approved the project.” (Ibid.) 

Defendant submits evidence that the all the plans related to the Canal Trail Crossing as well as the 

Pomar Way intersection, as they existed at the time of the accident, were set forth in plans or traffic 

orders that received discretionary approval from an authorized City Engineer or City Traffic Engineer. 

(UMF 40, 43, 47, 51, 54.) Plaintiff does not dispute any of this evidence, nor present any evidence in 

opposition. Accordingly, Defendant's “evidence demonstrates the discretionary approval element as a 

matter of law.” (Gonzales, supra, 6 Cal.App.5th at 947 numerous citations omitted.) 

Reasonableness of the Plan 

To establish the reasonableness of the plan, Defendant must produce substantial evidence “of solid 

value which reasonably inspires confidence.” (Grenier v. City of Irwindale (1997) 57 Cal.App.4th 931, 

940.) “[A]s long as reasonable minds can differ concerning whether a design should have been 

approved, then the governmental agency must be granted immunity. The statute does not require 

that property be perfectly designed, only that it be given a design which is reasonable under the 

circumstances.” (Id. at 941 quoting Ramirez v. City of Redondo Beach (1987) 192 Cal.App.3d 515, 525.) 
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“Generally, a civil engineer's opinion regarding reasonableness is substantial evidence to satisfy this 

element. (Ibid. citing Hefner v. County of Sacramento (1988) 197 Cal.App.3d 1007, 1015.) “Approval of 

the plan by competent professionals can, in and of itself, constitute substantial evidence of 

reasonableness.” (Ibid. citing Higgins v. State of California (1997) 54 Cal.App.4th 177, 187.) “That a 

plaintiff's expert may disagree does not create a triable issue of fact.” (Ibid. citing Higgins, 54 

Cal.App.4th at 187; Compton v. City of Santee (1993) 12 Cal.App.4th 591, 596-97.) 

Defendant submits uncontroverted evidence that all the plans relating to the Canal Trail Crossing, as 

well as the Pomar Way intersection, were designed by a licensed engineer and approved by a City 

Engineer or City Traffic Engineer. (UMF 40, 43, 47, 51, 54.) In addition, Defendant provided a 

declaration from a Civil Engineer, who is also a registered Traffic Engineer, which states that the 

designs at issue were reasonable and it was reasonable for the authorized Civil Engineer at the time 

to approve the designs. (Id.; Engelmann Decl. e.g. ¶¶ 36, 40, 43-44,46-54.) 

Plaintiff's citation to and reliance upon Davis v. Cordova Recreation & Park District is misplaced. In 

Davis, a 4-year old boy drowned in a lagoon, which included a 'fish hole' in the middle which was 

substantially deeper than the rest of the lagoon, designed and built by Cordova Recreation and Park 

District (“Cordova”). During construction of the lagoon, its original design was changed because the 

area of the park was smaller than originally conceived. In particular, the change substantially 

increased the steepness of the sloping sidewalls of the fish hole from approximately 45 degrees as 

designed to 65 to 80 degrees. This change was not made by an engineer, but was approved by 

Cordova's administrator and a supervisor. 

In examining the City's claim of design immunity, the court reviewed extensive facts showing that the 

park in question was built in a new residential area with predominantly young families, that it was 

intended to be built close to an elementary school, and the lagoon was meant as a focal point of the 

park. The accident at issue involved a young child, and evidence showed that park maintenance 

personnel were aware the children might play in the lagoon and were instructed to get them out and 

explain the dangers of drowning. The lake area was neither fenced nor posted. 

The Court of Appeal found that, in “the context of the foregoing, no substantial evidence was 

presented which would warrant, or support as reasonable, the design or construction of a fish hole in 

the bottom of the lake with sides sloping at an elevation of 80 degrees from the bottom and which 

constituted an unguarded and abrupt drop in the level of the lake floor to a depth of 5 ½ feet.” (Id. at 

799.) The evidence established that Cordova had actual knowledge of the concentration of young 

children in the area – a class of persons “to whom a lower standard of care is applicable.” As such, the 

public entity should be required to take reasonable precautions to protect such persons from risks. 

Changing the design of the lagoon during construction to increase the slope to up to 80 degrees was 

not reasonable under those circumstances. 

Here, there is no evidence that the design was changed at any time during construction. All of the 

designs were made and approved by Civil Engineers and/or Traffic Engineers. 
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Cameron v. State (1972) 7 Cal.3d 318 

Plaintiff argues that the holding in Cameron v. State controls this issue of causation, not Alvin. In 

looking at Cameron, this issue is more properly addressed to the reasonableness of the plan. In 

Cameron, plaintiffs sustained injuries when they lost control of their car while driving along Highway 

9 in Santa Cruz County. The section of the highway at issue contained a “steep downgrade with a 

rather sharp 'S' curve.” (Id. at 321.) Relevant to this matter, plaintiffs alleged that the highway was 

unsafe because the curve was improperly banked such that a vehicle could not negotiate the curve 

even though going a lawful speed. The State argued that it was immune from liability under 

Government Code section 830.6 – i.e. design immunity. 

The dangerous condition asserted by plaintiff was the superelevation, or banking, of the “S” curve. 

The State argued that it had design immunity “since the uneven superelevation was part of a duly 

approved design or plan of the highway.” (Id. at 324.) Plaintiffs, however, introduced evidence to 

show that the design plans contained no specification of superelevation, but that the plans merely 

showed the course of the 60-foot right of way and the elevation of the white center stripe. The plans 

did not give any grade or elevations relating to the bank of the road. 

In response, the State presented no evidence “that the superelevation which was actually 

constructed on the curve in question in this matter was the result of or conformed to a design 

approved by the public entity bested with discretionary authority.” (Id. at 326.) Instead, the State 

merely showed that the approved design showed the course of the right of way and the elevation 

above sea level of the white center stripe for the road. The design plan contained no mention of the 

superelevation intended or recommended. As such, the Court found that the superelevation as was 

constructed did not result from the design or plan that was approved and submitted in evidence. 

(Ibid.) As the plan did not contain the grade that should have been build, or elevations for the 

banking, there would be “no reexamination of a discretionary decision in contravention of the design 

immunity policy because there has been no such decision proved.” (Id. at 326.) 

Plaintiff argues that the same situation applies here, arguing that the “signal confusion with the 

traffic lights at Pomar was not a design choice and thus bears no causal relationship to Tommy's 

accident at the Crossing.” In 2014, City contract 13-02 called for replacing the 30-foot traffic signal 

arm at Pomar Way with a 50-foot arm above the northbound lanes of Bancroft. (UMF 50.) The plans 

were approved by City Engineer Steven R. Waymire. (UMF 51; PAUMF 31.) The City notes that the 

plans did not call for any changes to the Canal Trail Crossing. Plaintiff points out, however, that City 

Engineer Waymire did not consider the proximity of the Canal Trail Crossing to the new Pomar Way 

lighting set up or how it would affect the Canal Trail Crossing. (PAUMF 32.) 

The design that Plaintiff claims caused Ms. Suoja's confusion is the positioning of the traffic lights at 

Pomar Way. Although the placement of the traffic signals, both at the Canal Trail Crossing as well as 

at the Pomar Way intersection, are directly addressed in each of the separate plans for those 

intersections, (UMF 37, 39, 50), how the new traffic lights at Pomar Way would affect the Canal Trail 

Crossing are not addressed in any of the plans. This design choice is at the heart of Plaintiff's 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  12/29/2022 
 

 

37 

 

argument regarding the dangerous design of the area of Bancroft at issue. As in Cameron, where 

there was no reference or indication whatsoever as to the elevations or changes in the bank of the 

highway in the plans, here the interaction of the placement of the traffic signals at Pomar Way with 

the Canal Trail Crossing are not addressed in any of the plans. In point of fact, as Plaintiff points out, 

this aspect of the design was not even considered by the approving City Engineer.  

“[T]o permit reexamination in tort litigation of particular discretionary decisions where reasonable 

men may differ as to how the discretion should be exercised would create too great a danger of 

impolitic interference with the freedom of decision-making by those public officials in whom the 

function of making such decisions has been vested.” (Cameron 7 Cal.3d at 326 citation omitted.) 

Here, since there would be no reexamination of a particular discretionary decision, since it is 

undisputed that this design decision was not actually considered.  

Given the above, the City’s motion for summary adjudication regarding its claim for design immunity 

is denied. 

 Trail Immunity 

Government Code section 831.4 provides, in relevant part: 

“A public entity … is not liable for an injury caused by a condition of: 

(a) Any unpaved road which provides access to fishing, hunting, camping, hiking, 

riding, including animal and all types of vehicular riding, water sports, recreational or 

scenic areas and which is not a (1) city street or highway or (2) county, state of 

federal highway or (3) public street or highway of a [relevant] district formed for the 

improvement or building of public streets or highways. 

(b) Any trail used for the above purposes. 

...” (Cal. Gov't Code 831.4.) 

The term “trail” is not defined by the statute. “Whether the property is a trail depends on a number 

of considerations, including [1] accepted definitions of the property, [2] the purpose for which the 

property is designed and used, and [3] the purpose of the immunity statute. (Amberger-Warren v. 

City of Piedmont (2006) 143 Cal.App.4th 1074, 1079-80 internal citations omitted.) 

Defendant contends that the Canal Trail Crossing is a trail as (1) it is called the “Contra Costa Canal 

Regional Trail;” (2) it is used for recreational activities (like those described in 831.4(a)); (3) California 

courts have found paved bicycle paths to be 'trails' for purposes of trail immunity, and (4) the trail's 

design and location are highly relevant to trail immunity – i.e. it was designed to intersect with 

Bancroft Road. On reply, Defendant notes that trails can be paved (Prokop v. City of Los Angeles 

(2007) 150 Cal.App.4th 1332, 1338-41; Amberger-Warren, supra, 143 Cal.App.4th at 1083) and can 

exist where there is cross-traffic (Hartt v. Cnty. of Los Angeles (2011) 197 Cal.app.4th 1391, 1399.) 

Defendant also contends that the Canal Trail Crossing is an ‘integral’ part of the Canal Trail.  

Plaintiff argues that the Canal Trail Crossing exists on Bancroft Road, which is a city street and not a 
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trail. In addition, the Canal Trail – with exits on both sides of Bancroft, is controlled by the Regional 

Park District, while Bancroft Road and the Canal Trail Crossing are controlled by the City of Walnut 

Creek, evidencing that the Canal Trail Crossing is not part of the Canal Trail. Plaintiff also disputes that 

the Canal Trail Crossing is an ‘integral’ feature of the Canal Trail. Instead, Plaintiff contends that the 

Canal Trail Crossing is “a convenience for pedestrians and bicyclists so they do not have to divert” to 

Pomar or Amberwood to cross the street to get to the other side of the trail. In addition, she asserts 

that a large number of people that use the crosswalk do not use the Canal Trail, but are just using it 

to go shopping or to/from school.  

There is no dispute regarding the status of the Canal Trail on either side of Bancroft Road – i.e. both 

parties appear to concede that those sections are a “trail.” The dispute pertains exclusively to the 

portion of Bancroft Road which connects the east and west side of the Canal Trail.  

In looking at the factors considered in determining whether the property is a trail, each of the factors 

weighs against a finding that the Canal Trail Crossing is a trail subjection to trail immunity. First, 

regarding the ‘accepted definition of the property,’ the area at issue is a crosswalk – which is a 

portion of a roadway or street. A crosswalk is defined, in relevant part, as “[a]ny portion of a roadway 

distinctly indicated for pedestrian crossing by lines or other markings on the surface.” (Cal. Veh. Code 

§ 275.) A “roadway” is “that portion of a highway improved, designed, or ordinarily used for vehicular 

travel.” (Cal. Veh. Code § 530.) The California Vehicle Code defines a street as “a way or place 

whatever nature, publicly maintained and open to the use of the public for purposes of vehicular 

travel. Street includes highway.” (Cal. Veh. Code § 590.) 

Second, the crosswalk does not qualify as a trail because its main design and purpose is not for 

recreational purposes or to provide access to fishing, hunting, camping, hiking, riding, etc. The main 

purpose is to safely allow pedestrians to traverse the busy thoroughfare of Bancroft Road. The fact 

that it exists near the Canal Trail is a convenience for persons using the Canal Trail. It is not ‘integral’ 

to the trail.  

The parties note that an ‘integral feature’ of a trail includes the design, location, and maintenance of 

the trail. It is undisputed that Walnut Creek designed, built, and maintains the crosswalk at the Canal 

Trail Crossing. In addition, it is undisputed that the Regional Park District owns and controls the 

Canal Trail. The Regional Parks District did not have any input or control over the design, location, 

or maintenance of the crosswalk – despite being in charge of the Canal Trail. This weighs in favor of 

finding that the crosswalk, though convenient for those using the Canal Trail is not integral to 

the trail.  

Finally, the purpose of the immunity statute is not furthered by finding the crosswalk is a trail. 

Immunity under the statute is “afforded ‘to encourage public entities to open their property for 

public recreational use, because the ‘burden and expense of putting such property in a safe condition 

and expense of defending claims for injuries would probably cause may public entities to close such 

areas to public use.” (Leyva v. Crockett & Co., Inc. (2017) 7 Cal.App.5th 1105, 1109 quoting Amberger-

Warren, supra, 143 Cal.App.4th at 1078.) “[T]o fulfill its purpose, trail immunity must extend to 
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claims arising from the design of a trail, as well as its maintenance.” (Ibid.) As noted above, the entity 

that controls the Canal Trail does not have control and did not design or maintain the crosswalk.  

“The trail immunity provided in subdivision (b) of the statute extends to trails that are used for the 

activities listed in subdivision (a), and to trails that are used solely for access to such activities.” 

(Amberger-Warren, supra, 143 Cal.App.4th at 1078.) Here, the Canal Trail Crossing (i.e. the crosswalk) 

is not used for fishing, hunting, camping, hiking, riding, or water sports. Nor is it used “solely for 

access to such activities.” (Ibid.) 

Based on the above, the Court finds that the Canal Trail Crossing is not a “trail” for purposes of 

Government Code section 831.4 immunity. As such, Defendant’s motion for summary adjudication as 

to this affirmative defense is denied.   

Defendant’s Motion for Summary Judgment as to the Cross-Complaint of Victoria and William 

Suoja 

Defendant Walnut Creek attempts to include a second motion for summary judgment within its 

moving papers aimed at the cross-complaint of Defendants/Cross-Complainants/Cross-Defendants 

Victoria and William Suoja (“Cross-Complainants”). Each motion should be set forth in a separate 

document. (Weil & Brown et al., Cal. Prac. Guide: Civ. Pro. Before Trial (The Rutter Group 2020) 

9:24.3. Although California Rules of Court 3.1112(c) allows for a motion, notice of hearing, and points 

and authorities to be combined in a single document, it “should not be read to authorize combining 

papers relating to separate motions.” (Ibid.) It is clear that Walnut Creek is attempting to combine 

two separate motions into a single document, which is procedurally improper.  

This improper combining of motions leads to confusion among the parties. Although Walnut Creek 

attempts to direct its motion for summary judgment toward the Cross-Complainants indemnity 

cause of action, Cross-Complainants take the opportunity to oppose the motion as directed toward 

the FAC and argue that MSJ fails as to the Plaintiff’s causes of action directed toward Walnut Creek. 

Cross-Complainants do not explain the basis for opposing a motion directed toward another party’s 

pleading. Cross-Complainant’s pleading alleges claims for indemnity, contribution, apportionment, 

and declaratory relief. By filing a separate MSJ directed toward the cross-complaint, Walnut Creek 

would have avoided this confusion. 

Although the procedure employed by Defendant Walnut Creek is not preferred and confuses the 

issues, the Court will address the issues related to the cross-complaint as framed by Defendant’s 

motion for summary judgment.  

Given the above, the Court does not address the Cross-Complainants’ opposition with regards to the 

causes of action to which they are not parties, but only focuses on the claim for indemnity contained 

in the cross-complaint. Both parties agree that the Cross-Complaint only stands if there is some basis 

for finding Defendant Walnut Creek at least partially at fault for the accident at issue. As Defendants 

points out, an action for equitable indemnity “is premised on a joint legal obligation to another for 

damages….” (Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 1158.) “[I]f the evidence 
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establishes that a defendant is not a concurrent tortfeasor responsible in any way for the plaintiff’s 

injuries, another defendant may not pursue a claim for indemnity against that defendant.” 

(Children’s Hospital v. Sedwick (1996) 45 Cal.App.4th 1780, 1787 quoting Frank v. State of California 

(1988) 205 Cal.App.3d 488, 494.)  

As Defendant’s motion for summary judgment as to the FAC has been granted, there is no basis for 

liability as to Defendant Walnut Creek for the underlying accident. Accordingly, the Cross-Complaint 

fails as a matter of law. Defendant Walnut Creek’s motion for summary judgment as to the Cross-

Complaint of Victoria and William Suoja is granted.  

Evidentiary Issues 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q). 

Plaintiff’s Objections to Evidence: 

Waymire Declaration: Objections 2, 4, 6-8: overruled. 

Smith Declaration:  

Objection 3: sustained (Evid. Code 403; Kramer v. Barnes (1963) 212 Cal.App.2d 440, 446 – in 

admissible conclusion or opinion.) 

Objection 4: sustained (Kramer v. Barnes (1963) 212 Cal.App.2d 440, 446- inadmissible conclusion or 

opinion.) 

Raie Declaration: Objections 1-3: overruled 

Kelkar Declaration:  

Objections 3-5, 12, 13: Sustained (Evid. 702, 801) 

Engelmann Declaration:  

Objections 1-4, 8-10, 14-15, 17-33: overruled 

Objection 5-6: sustained (Evid. Code 1200; 702, 801) 

Objection 7: sustained as to the last sentence (improper expert opinion – Summers v. A.L. Gilbert Co. 

(1999) 69 Cal.App.4th 1155.)  

Objection 11: sustained as to the first sentence (Kramer v. Barnes (1963) 212 Cal.App.2d 440) 

Objection 16: sustained as to “did not warrant additional actions by the City.” (improper expert 

opinion – Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155.) 

 

Defendant Walnut Creek’s Objections to Plaintiff’s Evidence: 

Objections 1-4, 21-22, 25: Overruled 
Objection 5: Sustained as to the second sentence. (Evid. Code 400, 403, 410)  
Objections 8-12: Sustained (lack of foundation/ personal knowledge Evid. Code 403, 702.) 
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Objections 13-18: Sustained (Hearsay Evid. Code 1200; People v. Sanchez (2016) 63 Cal.4th 665) 
Objection 19: Sustained (Evid. Code 1151; Gov’t Code 830.5(b).) 
Objection 20: Sustained (Hearsay Evid. Code 1200; People v. Sanchez (2016) 63 Cal.4th 665; Lack of 
foundation/persons knowledge (Evid. Code 403; 702) 
Objection 23: Sustained (Evid. Code 403, 702; 400, 403, 410) 
Objection 26: Sustained (Hearsay Evid. Code 1200; People v. Sanchez (2016) 63 Cal.4th 665; Lack of 
foundation/persons knowledge (Evid. Code 403; 702); Speculation Evid. Code 400. 403. 410) 
Objection 28: Sustained as to ¶24 (Evid. Code 400, 403, 410; 801, 803.) 
Objection 29-30: Sustained (Hearsay Evid. Code 1200; People v. Sanchez (2016) 63 Cal.4th 665; Evid. 
Code 400, 403, 410) 
Objection 31: Sustained (Evid. Code 702, 800, 802-803) 

 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC20-02183 
CASE NAME:  ELLIS  VS.  ARB, INC. 
HEARING ON MOTION TO COMPEL ARBITRATION & TO DISMISS OR STAY  
FILED BY:  ARB, INC. 
*TENTATIVE RULING:* 
 

Defendant ARB, INC.’s motion to compel arbitration is denied.  

Defendant seeks an order compelling plaintiffs Gary Ellis, Scott Treanor and Dennis Shay to 

arbitrate their individual claims against ARB and dismissing or staying the request of this case pending 

the arbitration. In support of this motion, ARB includes evidence showing that each plaintiff was 

covered by a collective bargaining agreement. (Van Dam dec.) These agreements are attached as 

exhibits A, B and C to Van Dam’s declaration and the Court references these agreements as A, B and C 

respectively. Ellis’ employment was covered by agreement A, Shay’s employment was covered by 

agreement C, and Treanor’s employment was covered by agreements B and C. (Van Dam dec. ¶¶ 3-9.)  

Agreement A includes an arbitration clause in Appendix B that requires arbitration of various 

employment related disputes. (Van Dam dec. ex. A at B.4.) (Plaintiffs argue that ARB has not provided 

the right agreement for Ellis’ employment, but since Ellis is deceased it is unclear why the agreement 

covering Ellis is relevant here.) Agreements B and C do not include the same arbitration clause. 

Instead, these agreements set up a dispute resolution process utilizing a Joint Conference Board that 

includes three members chosen by the union and three members chosen by the employer. (Van Dam 

dec. ex. B ¶39 and ex. C ¶39.) If the Joint Conference Board is unable to agree they may submit the 

dispute to an arbitrator. (Van Dam dec. ex. B ¶40 and ex. C ¶40.) They also list specific items that are 

“non-arbitrable”, but do not cite to any of the Labor Code sections at issue in this case. (Van Dam dec. 

ex. B ¶38 and ex. C ¶38.)  
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Whether the arbitration agreement is governed by the Federal Arbitration Act, 9 U.S.C. 

section 1, et seq. ("FAA") or by the California Arbitration Act, Code of Civil Procedure section 1280 et 

seq ("CAA")., the threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. 

(1996) 14 Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281, 1281.2, 1290.2.)  

In the context of collective bargaining agreements, any agreement to arbitrate must be clear 

and unmistakable. “ ‘We will not infer from a general contractual provision that the parties intended 

to waive a statutorily protected right unless the undertaking is “explicitly stated.” More succinctly, the 

waiver must be clear and unmistakable.’ [Citation.]” (Wright v. Universal Mar. Serv. Corp. (1998) 525 

U.S. 70, 79-80.) Following Wright, courts have found that a collective bargaining agreement must at 

least “identify the specific statutes the agreement purports to incorporate or include an arbitration 

clause that explicitly refers to statutory claims” to provide a clear and unmistakable waiver. (Ibarra v. 

UPS (5th Cir. 2012) 695 F.3d 354, 360; see also, Wawock v. CSI Elec. Contrs., Inc. (9th Cir. 2016) 649 

F.App'x 556, 558; Camargo v. Cal. Portland Cement Co. (2001) 86 Cal.App.4th 995, 1018.) 

14 Penn Plaza LLC v. Pyett (2009) 556 U.S. 247 provides an example of a clause that was 

sufficiently clear to require arbitration of a statutory claim: 

There shall be no discrimination against any present or future employee by reason of 

race, creed, color, age, disability, national origin, sex, union membership, or any characteristic 

protected by law, including, but not limited to, claims made pursuant to Title VII of the Civil 

Rights Act, the Americans with Disabilities Act, the Age Discrimination in Employment Act, the 

New York State Human Rights Law, the New York City Human Rights Code, . . . or any other 

similar laws, rules, or regulations. All such claims shall be subject to the grievance and 

arbitration procedure (Articles V and VI) as the sole and exclusive remedy for violations. 

Arbitrators shall apply appropriate law in rendering decisions based upon claims of 

discrimination. 

(Id. at 252.)  

In its moving papers ARB focuses on the agreement applicable to Ellis. However, Ellis is now 

deceased and Treanor and Shay were replaced as the representative plaintiffs in this case. (Second 

Amended Complaint.) Whether or not the agreement covering Ellis’ employment includes an 

arbitration clause is not relevant here as Ellis is no longer a party to this case.  

Instead, the Court’s focus is on the collective bargaining agreements that cover Treanor and 

Shay’s employment. The Court’s review of the language in these agreements do not show a clear and 

unmistakable waiver of the right to have statutory claims heard in court. Assuming that the language 

in the Joint Conference Board section (Agreements B and C at ¶¶38-48) is sufficient to compel 

arbitration of some claims, it does not mention the statutory claims at issue in this case (Labor Code 
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201-203, 1194, 1194.2). Thus, there is no clear and unmistakable waiver of those claims and Plaintiffs 

cannot be compelled to arbitrate these statutory claims. 

ARB waits until the reply to argue that those agreements include a clear and unmistakable 

waiver of statutory rights. ARB should have addressed this issue in its moving papers. The reply 

argument also fails on the merits.  

ARB argues that “the CBA expressly states that the parties agree that ‘the dispute resolution 

procedures set forth in this agreement shall be the sole and exclusive forum for resolving all claims, 

demands or actions arising under state or federal law…Such laws shall include, but not be limited 

to…the Fair Labor Standards Act…’ ” (Reply p. 1.) ARB does not cite to where in the agreements this 

language is located and the Court could not find it. And in any event, this language does not reference 

the Labor Code sections at issue in this case.  

ARB argues that Articles 3 and 6, when read together, clearly and unmistakably establish a 

waiver of any and all disputes arising from the Fair Labor Standards Act. ARB has provided no citations 

to specific sections of the agreements and has not provided specific citations to the relevant 

agreements. Under the agreements coving Treanor and Shay’s employment, Article III deals with 

strikes or lockouts and Article VI deals with Fabrication. (Agreements B and C at ¶¶36-37, 54-63.) It is 

unclear how these sections compel arbitration of the claims raised in this case.  

The Court finds that ARB has not met its burden of showing there is a valid arbitration 

agreement here and clearly and unmistakably waives the right to have statutory claims tried in court. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSC21-00513 
CASE NAME:  CHARLOTTE STANDEFER  VS.  SIERRA-AT-TAHOE 
HEARING ON MOTION TO CONDITIONALLY SEAL CERTAIN DOCS  
FILED BY:  CHARLOTTE STANDEFER 
*TENTATIVE RULING:* 
 
Plaintiff has moved to conditionally seal certain documents, which it has lodged with the court, 

in connection with her motion for class certification, which is set for hearing on February 23, 2023. 

Pursuant to California Rule of Court 2.551, where a party files a motion in which it relies on 

documents that have been designated as confidential in a protective order, it shall lodge the 

documents conditionally under seal. This triggers a duty by the other party to file a motion to seal the 

records within ten days.  (CRC 2.551(a)(3)(B).)  Defendant has filed no such motion.  Plaintiff has filed 

a proposed order denying the application. 
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The documents in question are Exhibits 12, 13, and 14 to the Declaration of Timothy G. Blood.  

The Court may order documents filed under seal where (1) There exists an overriding interest that 

overcomes the right of public access to the record; (2) The overriding interest supports sealing the 

record; (3) A substantial probability exists that the overriding interest will be prejudiced if the record 

is not sealed; (4) The proposed sealing is narrowly tailored; and (5) No less restrictive means exist to 

achieve the overriding interest.”  (CRC 2.550(d).)  To grant such a motion, the court must not only 

make the findings required, but “[s]pecifically state the facts that support the findings[.]” 

Since Defendant has not filed anything in response to the motion, or a motion of its own, the Court 

has no basis to make the necessary findings.  The documents, Exhibits 12, 13, and 14 to the Blood 

declaration, will be placed in the public file. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT  VS.  AGRA TECH 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT OF AGRA TECH, INC.  
FILED BY:  CROSS-DEFENDANTS 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff and Cross-Defendant Natura Management, LLC, Natura Development, 

LLC, Natura Cultivation, LLC, Phoenix Development, LLC, Ori Bytton, and Craig Powell (collectively, 

“Cross-Defendants”)’s Demurrer. The Demurrer relates to Cross-Complainant Agra Tech, Inc. 

(“Cross-Complainant” or “Agra Tech”)’s First Amended Cross-Complaint (“FAXC”). 

Cross-Defendant Natura Management, LLC demurs to the causes of action for (2) negligent 

misrepresentation, (3) intentional misrepresentation, and (4) fraud. 

Cross-Defendants Natura Management, LLC; Natura Development, LLC; Natura Cultivation, LLC; and 

Phoenix Development, LLC demur to the causes of action for (5) negligence, (6) implied indemnity, 

(8) equitable indemnity, (10) comparative indemnity, (12) contribution, (14) declaratory relief, and 

(19) negligence (tort of another). 

Cross-Defendants Ori Bytton and Craig Powell demur to the above causes of action based on the alter 

ego allegations which purport to hold them liable. However, they do not demur to the cause of action 

(18) for alter ego liability. 

For the following reasons, the Demurrer is overruled-in-part and sustained-in-part. 

 

Legal Standard 
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“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

(2) negligent misrepresentation 

As a threshold issue, Cross-Defendants demur to this cause of action on the grounds that it is 

uncertain. Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. 

Maly’s of California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial 

(The Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 

only when the complaint is such that the defendant cannot even determine what it must respond to. 

(Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) That is not the case here.  

Cross-Defendants also demur to this cause of action on the grounds that it lacks the required 

specificity. Additionally, Cross-Defendants contend that the FAXC fails to allege that Cross-Defendants 

had no reasonable grounds to believe the alleged promise to be true at the time the promise 

was made. 

As the Court noted previously, the elements of negligent misrepresentation are “(1) the 

misrepresentation of a past or existing material fact, (2) without reasonable ground for believing it to 

be true, (3) with intent to induce another’s reliance on the fact misrepresented, (4) justifiable reliance 

on the misrepresentation, and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital 

Partners, LLC (2007) 158 Cal.App.4th 226, 243.) 

The FAXC alleges the following: 

• That “Natura represented to Agra Tech that it would pay the final 5% of the amount owed on 

its contract with Agra Tech, upon the operation of greenhouse building #2; and would pay for 

subsequent Zwart components upon delivery, instead of paying for same at the time of 

ordering such components.” (FAXC at ¶ 44.) The FAXC alleges that these representations were 

made in person on June 26, 2020 “between John and Adam Pound for Agra Tech, and Craig 

Powell and Ori Bytton for Natura” and that they were later memorialized by email between 

Craig Powell and John Pound. (Id.) 

• An additional promise at that same meeting on June 26, 2020 by the same persons was that 

Natura “would pay the amounts owed in relation to subsequent Zwart products in full upon 
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delivery, and would pay any retainer amount that was outstanding to Agra Tech upon the 

commencement of operations at greenhouse Building # 2” in exchange for Natura canceling a 

portion of its contractual agreement with Agra Tech related to Natura’s purchase of a custom 

made blocking line. (FAXC ¶ 44.)  

• In reliance on both of these representations, Agra Tech alleges that it agreed to accept 

delayed payments from Natura, including payments owed for Zwart equipment, as an 

accommodation in a manner not allowed for under the Contract. (FAXC ¶ 45.) 

• Agra Tech alleges that “Natura’s fraudulent conduct acted as bait so as to induce and entice 

Agra Tech to commence and continue with shipments of Zwart equipment to Natura’s 

location, which Agra Tech would have refused to participate in if it had known of the planned 

non-payments.” (FAXC at ¶ 46.) 

Within the cause of action for negligent misrepresentation, Cross-Complainant once again alleges that 

Craig Powell and Ori Bytton represented that Natura “would fully and timely pay the retainer amount 

owed by it with regard to Agra Tech’s attempt at accommodating Natura, as well as the amount owed 

for Zwart equipment that was delivered to Natura after June 26, 2020.” (FAXC ¶ 58.) Agra Tech 

further alleges that Natura “had no reasonable grounds for believing [their representations] to be 

true and complete.” (Id.) Cross-Complainant has alleged sufficient facts to state a cause of action for 

negligent misrepresentation. 

Cross-Defendants also argue that the misrepresentations relating to the contract and the greenhouse 

(FAXC at ¶ 58) are inadequately alleged. However, these alleged misrepresentations are just a few of 

several alleged in the FAXC. Thus, a demurrer based on a challenge to those misrepresentations is not 

sufficient to dispose of the entire second cause of action. Because a demurrer must dispose of an 

entire cause of action (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97) 

the demurrer on these grounds is overruled. 

The demurrer to this cause of action is overruled. 

(3) intentional misrepresentation 

Cross-Complainant relies on the same representations in their intentional misrepresentation cause of 

action as their negligent misrepresentation cause of action. Similarly, Cross-Defendants demur to this 

cause of action on the same grounds as they do to the negligent misrepresentation cause of action. In 

addition to the above, the FAXC also alleges that “[t]he representations were false and made by 

Natura with knowledge of their falsity[.]” (FAXC at ¶ 63.) Cross-Complainant has alleged sufficient 

facts to state a cause of action for intentional misrepresentation. The demurrer to this cause of action 

is overruled. 

(4) fraud 

The elements of fraud are: (1) misrepresentation (false representation, concealment, or 
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nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud or induce reliance; (4) 
justifiable reliance; and (5) damages. (See Civil Code §1709.) “‘[F]raud without damage is not 
actionable’ because it fails to state a cause of action.” (Furia v. Helm (2003) 111 Cal.App.4th 945, 956 
[quoting Billings v. Farm Development Co. (1925) 74 Cal.App. 254, 259].) 

Natura demurs to each of Agra-Tech’s fraud claims the same “that each of these causes of action, as 
in the original complaint, is predicated on an alleged promise of future conduct—in particular, a 
promise of future payments.” (Dem. at 9:19-21.) With respect to fraud, on Natura’s prior demurrer, 
this Court noted that the original Cross-Complaint admitted that Cross-Defendant performed the 
promise to pay on several occasions. The Amended Cross-Complaint also reflects some payments on 
the part of Natura. As noted by Cross-Defendant, on the face of the FAXC, Cross-Complainant alleges 
a total contract price of $10,511,000 (FAXC at ¶ 39) but breach of contract damages in the amount of 
$1,328,756 (FAXC at ¶ 55). That forecloses a claim for false promise. 

However, in the amended Cross-Complaint, Agra Tech has now alleged facts sufficient to state causes 
of action for both negligent and intentional misrepresentation. To the extent Cross-Complainant’s 
fraud claim is premised on Cross-Defendants’ misrepresentations, they have alleged sufficient facts to 
state a cause of action for fraud. The demurrer to this cause of action is overruled. 

(5) negligence; (6) implied indemnity; (8) equitable indemnity; (10) comparative indemnity; 

(12) contribution; (14) declaratory relief 

Natura demurs to the fifth, sixth, eighth, tenth, twelfth, and fourteenth causes of action on several 

grounds. Agra Tech’s opposes the demurrer on a single ground: that Natura is barred from demurring 

to these causes of action because it could have raised them in its demurrer to Agra Tech’s original 

Cross-Complaint. Agra Tech’s authority is inapt, however; these causes of action were not pled 

against Natura in the original Cross-Complaint. As such, Natura could not have previously demurred 

to any of them. Agra Tech fails to otherwise respond to Natura’s demurrer. 

The demurrer to these causes of action is sustained, with leave to amend. 

(19) negligence (tort of another) 

Natura demurs to this cause of action on the grounds that it fails to allege a duty, special relationship, 

or property damage caused by the Natura entities.  

Duty is an essential element of the tort of negligence. (Paz v. State of California (2000) 22 Cal.4th 550, 
559 [“The threshold element of a cause of action for negligence is the existence of a duty to use due 
care toward an interest of another that enjoys legal protection against unintentional invasion.”].) 
“Whether this essential prerequisite to a negligence cause of action has been satisfied in a particular 
case is a question of law to be resolved by the court.” (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 
614 [quoting Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397].) 

A special relationship may, in fact, arise out of a contractual duty. (Seo v. All-Makes Overhead Doors 

(2002) 97 Cal.App.4th 1193, 1203 (Seo), citing 6 Witkin, Summary of Cal. Law (9th ed. 1990) Torts, § 
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859, p. 223.)  

Although Cross-Complainant argues that “[t]he negligence by these other Natura-related Cross-

Defendants when they constructed, installed, operated and integrated was subject to a special 

relationship between them and the Plaintiff, and are the torts of another, which ATI is now forced to 

defend itself as to, as stated in Plaintiff’s claims” (Opp. at 11:20-23), the FAXC does not include any 

allegations of “special relationship.” 

Here, the FAXC alleges that “Cross-Defendants Natura, Natura Development LLC, Natura Cultivation, 

LLC and Phoenix Development, LLC, and each of them, in relation to Natura’s greenhouse, had a duty 

of care with respect to their design, assembly, manufacture, installation, integration and repair of 

component products and services to be provided in conjunction with Natura’s greenhouse.” (FAXC at 

¶ 144.)  

However, even with allegations of a contractual relationship, the FAXC does not plead facts 

establishing a special relationship between Natura and Agra Tech which would justify extending tort 

liability for negligence. As a consequence, the demurrer to this cause of action is sustained, with leave 

to amend. 

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT  VS.  AGRA TECH 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY:  CROSS-DEFENDANT GATEWAY 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant Gateway Industrial Products, Inc. (“Cross-Defendant” or 

“Gateway”)’s motion to strike portions of the First Amended Cross-Complaint (“FAXC”) of Cross-

Complainant Agra Tech, Inc. (“Cross-Complainant” or “Agra Tech”).  

Cross-Defendant moves to strike the seventh through fifteenth and nineteenth causes of action on 

the ground that they are new or altered causes of action pleaded beyond the Court’s prior grant of 

leave to amend. 

For the following reasons, the motion is denied. 

Brief Procedural Background 

Agra-Tech’s Cross-Complaint alleged causes of action for (1) breach of contract, (2) negligent 

misrepresentation, (3) intentional misrepresentation, (4) fraud, (5) negligence, (6) implied indemnity, 

(7) equitable indemnity, (8) comparative indemnity, (9) contribution, (10) declaratory relief, 

(11) violation of prompt payment act, (12) common counts—money paid, (13) quantum meruit, and 
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(14) alter ego liability.   

This Court previously sustained-in-part and overruled-in-part Gateway’s demurrer to Agra-Tech’s 

Cross-Complaint and denied their motion to strike Agra-Tech’s alter ego allegations. The Court 

sustained Gateway’s demurrer to the negligence cause of action in part on the grounds that the 

Cross-Complaint failed to allege the basis of the duty allegedly breached. Gateway’s demurrer to the 

causes of action for indemnity (implied, equitable, and comparative) was overruled; Gateway 

demurred to these causes of action on the grounds that they were not yet ripe. The Court also 

overruled Gateway’s demurrer to the cause of action for declaratory relief. Finally, the Court 

exercised its discretion to deny Gateway’s motion to strike alter ego allegations (noting that the cause 

of action for alter ego was not stated against Gateway). 

The First Amended Cross-Complaint alleges causes of action for (1) breach of contract, (2) negligent 

misrepresentation, (3) intentional misrepresentation, (4) fraud, (5) negligence, (6) implied indemnity, 

(7) implied indemnity (against Gateway), (8) equitable indemnity, (9) equitable indemnity (against 

Gateway), (10) comparative indemnity, (11) comparative indemnity (against Gateway), (12) 

contribution, (13) contribution (against Gateway), (14) declaratory relief, (15) declaratory relief 

(against Gateway), (16) common counts—money paid, (17) quantum meruit, (18) alter ego liability, 

and (19) negligence (tort of another). 

Analysis 

As a threshold issue, the Court declines to grant the motion to strike on the grounds that the 

Amended Cross-Complaint was filed three days after the time required by the rules of court. Gateway 

was not prejudiced by the brief delay; it filed both a demurrer and a motion to strike. 

Gateway argues that the FAXC contains entirely new causes of action against Gateway not 

contemplated by the Court’s order on Gateway’s demurrer to the original Cross-Complaint.  

Following an order sustaining a demurrer, the plaintiff may amend the complaint only as authorized 

by the court. The plaintiff may not amend the complaint to add a new cause of action without 

obtaining permission to do so, except when the new cause of action is within the scope of the order 

granting leave to amend. (Harris v. Wachovia Mortg. (2010) 185 Cal.App.4th 1018, 1023; see 

Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 

Cal.App.4th 1317, 1329 [trial court’s grant of leave to amend in order to incorporate legislative history 

of statute at issue did not allow plaintiff to add new cause of action, naming new defendant, and 

alleging facts unrelated to interpretation of statute].) 

“It is the rule that when a trial court sustains a demurrer with leave to amend, the scope of the grant 

of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the defects in the 

particular causes of action to which the demurrer was sustained, but that is all. [Citation.]” 

(Community Water Coalition, supra, 200 Cal.App.4th at p. 1329.)  
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The bulk of the additional causes of action appear to be the product of separating Agra Tech’s causes 

of action for implied indemnity, equitable indemnity, comparative indemnity, contribution, and 

declaratory relief against Gateway from its same causes of action against the other Cross-Defendants. 

Though this pleading may be inartful, it is not wholly precluded by the Court’s prior order sustaining 

Gateway’s demurrer with leave to amend. With respect to the nineteenth cause of action for 

negligence (tort of another), Cross-Complainants argue that it is merely “an additional theory of 

recovery applicable to several of the other causes of action listed.” (Opp. at 9:23-24; see also 10:6-9.) 

Similarly, the Court concludes that this cause of action is not foreclosed by the prior order granting 

Agra Tech leave to amend its cause of action for negligence.  

The motion is denied. 

 
 

  
    

13. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT  VS.  AGRA TECH 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT OF AGRA TECH INC.  
FILED BY:  CROSS-DEFENDANT GATEWAY 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant Gateway Industrial Products, Inc. (“Cross-Defendant” or 

“Gateway”)’s demurrer to the First Amended Cross-Complaint (“FAXC”) of Cross-Complainant Agra 

Tech, Inc. (“Cross-Complainant” or “Agra Tech”). Gateway’s demurrer is largely identical to its motion 

to strike. For the same reasons as discussed in Line 12, the demurrer is overruled. 

 
 

  

 

 


